2015-2016 FACULTY SENATE
October 27, 2015

(Draft — Awaiting Approval at the November 24, 2015 Faculty Senate
meeting)

The Faculty Senate meeting for October 27 was called to order at 3:00 p.m.

in the Roberts Room of Scholes Hall. Faculty Senate President Stefan
Posse presided.

ATTENDANCE

Guests Present: Sarah Kostelecky, Assistant Professor, College of
University Libraries and Learning Sciences; Jackie Hood, Professor,
Anderson School of Management; Marsha Baum, Professor, Law.

APPROVAL OF THE AGENDA

The agenda was approved as written.

. Approval of summarized minutes for September 22, 2015
meeting

The minutes were approved as written with one abstention.

. Memorial Minute for Professor Marion Cottrell

Marion Cottrell was a professor of Civil Engineering for 34 years. He
first came to the University of New Mexico in 1960 and retired in
1994. Marion was born in Capulin, New Mexico in 1929. He grew up
in Des Moines, New Mexico. Marion attended the University of New
Mexico obtaining both a Bachelor of Science and Master of Science
in Civil Engineering. Prior to obtaining his Master of Science in Civil
Engineering, his studies were interrupted by the Korean War. When
Marion returned from War he attended the University of New Mexico
finishing his master’s degree.

Later in the 1950’s he did some additional course work at the
University of California in Berkeley. Marion was a very political
person; he served on the Faculty Senate in the 1970’s and as a
Faculty Senate President. In 1974, Marion served for two terms as
the President of the Albuquerque City Counsel for 8 years in which
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time he ran for Mayor. In 1982-1986 he served on the Bernalillo
County Commission. Marion continued to serve with city and county
government. Marion was a very well-liked man, very controversial, he
was a democrat and an enthusiastic supporter of preserving open
space at the City of Albuquerque.

The Faculty Senate unanimously approved the Memorial Minute and
observed a moment of silence in Professor Marion Cottrell’'s memory.

. Faculty Senate President’s Report

Faculty Senate President Stefan Posse reported on the meetings that
he has had with the Board of Regents and administration regarding
President Frank’s initiative to budget short fall with announcement of
evaluating 200 positions. Faculty Senate President Stefan Posse has
been in touch with the Administration voicing the faculty’s concerns
and how to mitigate the challenges.

There have been meetings with financial administrators such as
Executive Vice President of Administration David Harris, Financial
Officer of the Provost Nicole Dopson and Office of the President
Strategic Planner Kevin Stevenson to discuss efforts for the Budget
Task Force regarding fact finding to see where as a Faculty Senate
Task Force can weigh in on possible processes for cost savings and
deficiencies.

The Faculty Governance Leaders have been meeting with President
Frank to discuss agenda items relevant to faculty.

Board of Regent’s member Jack Fortner made a motion to reduce the
curriculum to 120 credit hours. The motion was asking up to 2017 to
make the four year program with the 120 credit hours degree as
standard. Faculty Senate President Stefan Posse will voice the
Faculty Senators opinions to the Regents.

Faculty Senate President Stefan Posse has participated in discussion
with Office of the President Strategic Planner Kevin Stevenson
regarding a new model of allocating budgets which is called the
tuition sharing compact. This is a new way to align budget allocations
with the incentives to grow tuition revenues to manage costs in the 65
over 35 model.

Faculty Senate President Stefan Posse has met with the 160over90
Branding Agency and will be participating in the steering group for the



branding initiative. Next month an update will be made on the status
of the process.

Policy A53: Development Approval of Faculty Policies was approved
by the Operations Committee to be sent out for a 30 day campus
comment. Other policies that are currently in the works are CO7:
Faculty Disciplinary and C09: Respectful Campus.

The Operations Committee has engaged with various constituents to
hear about concerns and processes. For example, Policy 3210:
Recruiting and Hiring, this policy will likely be revised as we move
forward. The issues regarding this policy were related to individuals
who are in an interim position could be hired as permanent.
Individuals in that position should be hired permanent as long as they
have been in the position for six months and they have done a good
job, which was not defined.

There were issues brought up regarding visual identification made
during the hiring process. A new formulation will be made to this
process to help remove this issue.

The Budget Task Force gave an update on current fact finding
processes. Regent Koch will put a flat budget proposal forward in
December 2015.

Chemistry Professor Richard Holder reported to the Operations
Committee regarding accreditation being changed by the Higher
Learning Commission. In particular, integrity, ethical and responsible
conduct were separated from the mission under a new section. There
IS a request for faculty to participate in this process to provide input.

Vice President for Extended Learning Monica Orozco reported to the
Operations Committee regarding Branch Campuses. There are
challenges the resource allocation toward the branch campuses and
also the uses of the branch campuses.

The Health Science Center Council gave an update regarding the
Information Technology use regarding the messaging systems being
changed. Data management, in particular, data streaming from the
outside of the institution to the inside there will be a narrow portal
available controlling the data coming into the institution.

The Health Science Center Council endorsed the new Bachelor of
Science Degree in Population Health. Health Science Center faculty
have communicated that they would like to see sub-committees be



assigned under the Health Science Center Council that are more in
relation to Health Science Center faculty.

There have been newsletters in the past, Faculty Senate President
Stefan Posse asked feedback from faculty senators. It was agreed
amongst the Faculty Senate that an email to be sent out with links
that will provide information to the Senators so it is easy to read and
review so it is not over whelming.

. Provost’s Report

The State of New Mexico has a Core Curriculum requirement of 35
hours. Every college has to obey the Curriculum requirements. The
University requires 37 credit hours of Core Curriculum. A year ago it
was decided for the State Core to be reviewed to ensure it is still
appropriate. There will be a statewide meeting with the seven New
Mexico institutions to discuss education with focus on the Core.
Provost Abdallah would like for conversations to be held within the
University to get input from faculty. In November, there will be a
meeting with the Secretary of Higher Education to try to put a
program together to invite people to discuss the State Core
Curriculum.

UNM Press is a jewel of the University, it has existed since the
1920’s. The University gave $250,000 to UNM Press for it to
continue. UNM Press has been running $500,000 in deficit every
year, which is costing the University $750,000 every year to keep it
running. About three years ago the University brought in
representatives to review UNM Press to see what costs can be cut
and what could be done to bring in more revenue. The total UNM
Press debt is $6 million. Provost Abdallah requested for the Dean of
the College of University Libraries and Learning Sciences to work
with the UNM Press Director to report to Provost Abdallah how to
move the UNM Press forward. The two could not come to an
agreement so two proposals were made. The Dean of the College of
the University Libraries and Learning Sciences recommended for the
Associate Dean of the University Libraries and Director of the Press
at the University of Michigan be brought in to review and give
suggestions on what could be done. This person has come in and will
be submitting his report soon. He suggested Scholarly Publishing as
a whole. Provost Abdallah position is to keep the UNM Press and put
it on a healthy financial model. Provost Abdallah believes the way to
do that is to try to save as much as possible by shaving costs and
then get more money from the State. The Director of UNM Press
John Byram, suggested that a Faculty Senate Committee try to help



explain and look into what can be improved. Once these discussions
are complete, Associate Provost Virginia Scharff will be leading

Scholarly Publishing at the University.

CONSENT AGENDA TOPICS

2015-2016 Faculty Senate Committee Appointments
The 2015-2016 Faculty Senate Committee appointments were
approved by unanimous voice vote of the Faculty Senate.

Faculty Senate Committee Approvals 2015-2016

Athletic Council Ann Gibson Associate Professor Health, Exercise & Sport
Sciences
Finnie Coleman Associate Professor Africana Studies
Campus Development |[Steven Alan Yourstone Professor Anderson School of
Advisory Management
[Curricula Cristyn Elder Assistant Professor English Department
Robben Baca Graduate Acad Affairs Graduate Studies GS
Splst
Governmental Ganesh Balakrishnan Assistant Professor Electrical and Computer
Relations Engineering
Lee Brown Professor Internal Medicine IM
John Kuttesch Professor Pediatrics Hematology
Oncology
Jane Lehr Professor Electrical and Computer
Engineering
Stefan Posse Professor Neurology
Graduate & Aeron Haynie Director Center for Teaching
Professional Excellence
Maria Cristina Pereyra Professor Mathematics Statistics
Timothy Eugene Goldsmith Associate Professor Psychology Department
Kathryn T Watkins Associate Professor Department of Teacher
Education
Health Sciences Center [Melanie Dodd Clinician Ed-Associate Pharmacy Practice

Council

Professor

Administrative Sciences




IAIoun Mary |Vilay |Assistant Professor ]Co[lege of Pharmacy
|Honorary Degree Jennifer Thacher Associate Professor Economics
Kathryn T Watkins Associate Professor Department of Teacher
Education
Luis Campos Associate Professor History Department
Research Allocations Cathy Huaging Qi Associate Professor Educational Specialties
Ed Spec
Jesse Aleman Professor English Department
Eric Loker Professor Biology Department
Salvador Portillo Research Associate Electrical and Computer
Professor Engineering
Holly Jacobson Associate Professor Linguistics
Susanne Baackmann Associate Professor Foreign Languages
Literatures
Brandon Schmandt Assistant Professor Earth and Planetary
Sciences EPS
Research Policy Karl Karlstrom Professor Earth and Planetary
Sciences EPS
Teaching Enhancement |Deborah Fort Associate Professor Cinematic Arts
Naomi Shin Assistant Professor Spanish Portuguese
Kersti Tyson Assistant Professor Department of Teacher
Education
[Undergraduate Jenny Ross Lecturer |l Mathematics Statistics
Richard Lynn Lecturer Emergency Medicine
Department
University Press Mark Childs Professor School of Architecture
and Planning
[sara |Niedzwiecki |Assistant Professor |Political Science




AGENDA TOPICS

5. A88 - Policy and Procedures for New Units and Interdisciplinary
Reorganization of Academic and Research Units at the
University of New Mexico

Martha Muller, Faculty Senate Policy Committee Co-Chair requested
approval of the changes made to policy A88 — Policy and Procedures
for New Units and Interdisciplinary Reorganization of Academic and
Research Units at the University of New Mexico. The changes made
were requested by the Faculty Senate Research Policy Committee. A
request was made to remove research centers and institutes from the
policy. The Faculty Senate Policy Committee developed A91.:
Creation, Review, Reorganization and Termination of UNM Research
Centers and Institutes, this was approved by the Faculty Senate in
April 2015.

A88 - Policy and Procedures for New Units and Interdisciplinary
Reorganization of Academic and Research Units at the University of
New Mexico was approved by unanimous voice vote of the Faculty
Senate.

7. E60 - Sponsored Research

Martha Muller, Faculty Senate Policy Committee Co-Chair requested
approval of the changes made to policy E60 — Sponsored Research.
The requested changes were to include the language that ensured all
appropriate parties that were involved. This was vetted through the
administration on both the Health Science Center and the main
campus as well as the faculty campus wide.

E60 — Sponsored Research was approved by unanimous voice cote
of the Faculty Senate.



8. Budget Task Force Update

Faculty Senate President Stefan Posse reported on an open letter to
faculty from the Faculty Senate Budget Task Force.

Faculty Senate

October 27, 2015

AN OPEN LETTER TO FACULTY FROM THE FACULTY SENATE BUDGET TASK FORCE

The Budget Task Force, an ad-hoc committee of the Faculty Senate, was formed in response to the
request of the Regents to the Faculty Senate to have a more active role in the budget development
process with UNM administration and the Board of Regents. The objective is to provide
commentary and feedback on budget related issues, which will serve as a first step in developing a
collaborative budgetary relationship and structure between faculty, administration and the Board of
Regents.

The Task Force includes faculty members from both main campus and the Health Sciences Center
with participation of administrators from main campus and from the Health Sciences Center. The
Task Force meets weekly and invites participation from interested faculty.

In the short term, the Task Force is focusing on compiling a “State of the University” set of data and
reports so that we can develop a more comprehensive understanding of the budgetary process at
UNM; our constraints and opportunities; and the impact these factors may have on UNM’s core
mission of teaching, research and service.

Our guiding principle is that in order for faculty to be collaborative partners in the budgetary
process, a basic understanding of where we are, and how we got here, is necessary. To that end, the
task force has begun a process of meeting with people across campus to better understand the many
aspects of the operations and budget of the university. Included in our initial work:

¢ Requests for the most recent audits or analysis for facilities, library collections, and
shared services.

* Requests for data and metrics used for academic and non-academic units to assess
efficiencies.

¢ Survey and research peer and aspirant universities for new budgetary solutions
implemented as a response to the changing budgetary environment of public
universities.

¢ (Cataloging unfunded legislative mandates to the University.

* Survey faculty, staff, and administration for cost saving strategies.

Our goal is to provide a frank assessment of where we are and, from a faculty perspective, pinpoint
areas of excellence, as well as areas where improvement is needed, or, in some cases, where
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inadequate information makes it impossible to assess the current situation. Finally, we hope to
propose to the Faculty Senate a revised charter for the Faculty Senate Budget Committee, so that the
committee going forward will be the voice of the faculty in the budgetary process.

We gratefully acknowledge the efforts and enthusiasm of the members of the Task Force, the

support of the administration to facilitate this effort and the information and feedback from the
people we have consulted.

Ann Brooks — Faculty Senate Budget Task Force Co-Chair

Janie Chermak — Faculty Senate Budget Task Force Co- Chair

Stefan Posse — Faculty Senate President
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secretary.unm.edu
Office of the Secretary * Scholes Hall Room 103



Task Force Members

Main Campus Faculty
Donald R. Bellew
Ann Brooks

Janie Chermak
Scott Hughes
William Liotta
Alan McLean
Charles Paine
Pamela Pyle

Edl Schamiloglu
Charlie Steen
Trish Steinbrecher
Douglas Thomas
Fran Wilkinson
Kramer Woodard

HSC Faculty

Consultants with Subject Matter Expertise

Main Campus Administration

Chaouki Abdallah
Robert Frank
David Harris
Carol Parker

HSC Administration
Richard Larson

Administrative Support

Dennis Dunn
Selena Salazar
Brianne Santos

Lee K Brown
Stefan Posse
Donna Sigl
Beth Tigges

Main Campus Administration
Norma Allen

Andrew Cullen

Nora Dominguez

Nicole Dopson

Michael Dougher

Virginia Scharff

Kevin Stevenson

Ava Lovell
Leslie Morrison
Bronwyn Wilson

UNM Foundation
Henry Nemcik and his leadership team
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9. Faculty Governance

Committee on Governance Co-Chair Jackie Hood and Academic

Freedom and Tenure Chair Marsha Baum reported on Faculty
Governance.

Faculty Governance
at UNM




The Role of the Faculty

O
UNM ‘ Faculty Handbook

A50: The Faculty's Role in the University's Academic Mission




Committee on Governance

O

« Calls meetings of the general faculty when
necessary

» Prepares the agenda of general faculty meetings
» Oversees elections, including referenda

» Recommends adjustments, improvements and
refinements in the faculty organizational structure

» Represents the general faculty to the Senate

The social contract:
professionalism

* Make
decisions
about core
academic
issues

» Review and
redress of
possible
violations

» Uphold
criteria for
entry and
advancement
in academia
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Academic freedom

Shared governance




Academic freedom and the university

O

Principle of academic freedom
O
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» Reviews decisions affecting faculty tenure,

promotion, sabbatical leave and employment
o Violation of academic freedom

o Improper consideration in which a decision on substantive issues
was not based upon impartial professional academic judgment and
resulted in prejudice to the faculty member

o Procedural violations of Faculty Handbook policies that resulted in
prejudice to the faculty member

» Policy responsibility for Section B of the Faculty
Handbook

» Education and Outreach — presentations and
advisory statements on issues related to Section B

More Information

» Faculty Governance
https://facgov.unm.edu/

» Office of the University Secretary

http://secretary.unm.edu/

» Faculty Handbook
http://handbook.unm.edu//

» UNM Catalog
http://catalog.unm.edu/catalogs/2015-2016/

10. Free Speech



Faculty Senator and Associate Professor of Psychology Geoffrey Miller
reported on Free Speech.

UNM policies that violate
our free speech rights

A quick overview
by Geoffrey Miller,

Psychology Department,
gfmiller@unm.edu




Several UNM policies violate
our free speech rights, and need revision

Public universities must comply with
federal laws and regulations —
especially the U.S. Constitution

Legally, UNM'’s policies must respect
our First Amendment free speech rights

But several UNM policies violate the
First Amendment

They’re also inconsistent with our own
free speech policies

| think we should repeal or revise these
policies

UNM policies that violate
the First Amendment

Unconstitutional ‘speech codes’ that need to
be repealed:
Respectful Campus policy (C09, UAP 2240)
Sustainability (UAP 2100)
Bias-related incidents (Student Housing policies)
OEO Hate/bias incident reporting process

Poorly written and need to be revised:
Equal opportunity/harassment (UAP 2720)
Sexual harassment (UAP 2730)




How these UNM speech codes
violate the First Amendment

Compelled speech: Forcing citizens to
profess approved orthodoxies (e.g. ‘civility’,
‘social equity’, ‘diversity’, ‘sustainability’)

Vaqueness: Impossible for an ordinary person
to know what is actually permitted

Overbreadth: Poorly written policies that
restrict protected speech

Viewpoint discrimination: prohibiting speech
based on the specific ideas conveyed (e.g.
‘prejudiced’, ‘sexist’, ‘disrespectful’ views)

Chilling effect: inhibiting free speech through
uncertainty, selective enforcement, lack of WITHOUT
due process, etc. PERMIT

Response by University Counsel
about these First Amendment violations

includes an OUC attorney examining them for
First Amendment implications” (Oct. 15 memo)

i.e. ‘Trust us, we’re the lawyers.’

But, OUC has refused to give

Any details of how they decided these speech
codes were constitutional (e.g. minutes of policy
discussions)

Any details about the First Amendment expertise
of their lawyers or outside consultants

Any specific responses to my analysis of UNM
policies




These speech codes are
Inconsistent with other UNM policies
supporting free speech

New Regents ‘Guiding Principle’ of Freedom of Inquiry:.
“We encourage, protect, and respect the exploration
of ideas and their free expression”

Also:
RPM Policy 2.1 (“Free Expression and Advocacy”)
RPM Policy 2.2 (“Speakers from Off Campus”)
UAP 2220 (“Freedom of Expression and Dissent’)
RPM 5.1 (“The Faculty’s Role in the University’s Academic Mission”)
Faculty Handbook Appendix 7 (“Statement on Extramural Utterances”)

But which policies take precedence?
Inconsistency = vagueness and chilling effects

The enforcement dilemma

If these speech codes aren’t actually enforced, they’re just
vacuous platitudes — but they still impose a chilling effect

If these speech codes are enforced, how?

A proactive search for violations?

o UNM monitors all your classes, publications, &
communications for violations of speech codes?

o Impractical, intrusive, violates 4" Amendment, imposes ‘prior
restraint’ and a chilling effect

A reactive response to complaints?

o Incentivizes hair-trigger offense, social media outrage
campaigns, and ‘media crises’, so activist groups pressure
UNM to ‘do something now’

o So anyone can shut down discussion by claiming they are
offended by anything

o Reactive enforcement under public pressure will undermine
due process and viewpoint neutrality, and impose more
chilling effects

INDUSTRY




Will UNM administrators really enforce
these speech codes fairly?

Who interprets slippery concepts like ‘civility’, ‘bigotry’
‘social equity’, or ‘sexually suggestive objects’?

Who guarantees viewpoint neutrality about
controversial political, religious, or moral issues?

Who decides whether your views are ‘off message’
from UNM’s new ‘brand image’? Quis custodiet

Who defends you legally if University Counsel has ipsos custodes?
already decided that the speech codes are
constitutional?

Who protects your rights to due process when an
outraged group demands urgent action?

If UNM’s own policies don’t protect you, will UNM
administrators stand up for free speech by faculty —
against the press, the public, the regents, and local
politicians?

Anonymous survey of Psychology faculty
(N=35)

0 = strongly disagree, 5 = neutral/don’t know, 10 = strongly agree

Clear disagreement (median answers below 5)
1.0: ‘UNM should protect students from being exposed to
upsetting ideas’

2.0: ‘'UNM administrators will enforce any restrictions
on free speech fairly, without regard to the specific opinions
expressed’

2.5: ‘UNM should promote civility and respect more
than free speech’




Anonymous survey of Psychology faculty
(N=35)

0 = strongly disagree, 5 = neutral/don’t know, 10 = strongly agree

Clear agreement (median answers above 5):

7.0: 'When teaching, | often feel that | cannot say what | really
think about controversial topics’

7.0: ‘We should be free to express ideas even when most
members of the University find those ideas to be offensive,
unwise, immoral, or wrong-headed’

8.5: ‘Apart from demographic diversity (of age, sex, race,
ethnicity, etc.), UNM should also value ideological diversity (of
political, religious, and moral beliefs)’

10.0: ‘UNM Should ensure that all of its policies are fully
consistent with the First Amendment, which guarantees freedom
of speech at public universities’

Possible ways forward

Gather more data: Run a survey of all UNM faculty
about attitudes to free speech, speech codes,
chilling effects, etc. Free, easy, fast, informative —
could have results by November meeting

Have a serious discussion: Make time to have a
real debate about this in our next meeting

Take action: Resolve that the Faculty Senate (inc.
Policy Committee) should fix these speech codes
ASAP, with guidance from constitutional law
experts outside UNM




Professor Miller’s research on policies regarding Free Speech.

Notes on UNM Policies that undermine academic free speech and violate the
constitutional rights of faculty, staff. and students
Compiled by Geoffrey Miller, Associate Professor, Psychology, Sept 21, 2015,

gfmiller@unm.edu

Executive Summary

« Several current UNM policies violate the Constitutional rights of faculty, staff, and
students to freedom of speech and freedom of conscience under the First Amendment
(‘"1A’ hereafter). These policies are also inconsistent with the several UNM policies that
explicitly protect our free speech rights.

* These policies were often well-intentioned, and accreted gradually over the years, but
they appear to have been written and adopted without anyone seriously checking
whether they were 1A-compliant.

* These unconstitutional ‘speech codes’ (policies that limit free speech) violate our rights
as citizens at a public university, are contrary to academic values, undemmine faculty
autonomy, trivialize the education of our students, and make UNM vulnerable to costly
litigation.

« If we eliminate these speech codes, UNM could, at a negligible cost, improve its
reputation as a bastion of free inquiry and teaching, increase its attractiveness to new
faculty, students, and staff, and reassure alumni, donors, politicians, the media, and the
citizens of New Mexico that we are a serious and principled university.

* Tofix these problems, a few policies need to be repealed entirely. A larger number
need substantial revision. Some just need minor tweaks. (Specific policy problems are
detailed below.)

* Beyond revising its formal policies, UNM could also improve its culture of free speech
and improve understanding of 1A issues among faculty, staff, students, and
administrators (e.g. through online training courses, freshman orientation, new faculty
orientation, public talks, etc.). Ignorance about free speech rights has led to some
embarrassing recent lawsuits against UNM, such as:

o a)the Kathy Korte case (in which a UNM employee was forced to resign after
exercising her rights to political free speech in an online posting):
http://krqe.com/ap/lawsuit-against-unm-over-free-speech-settled/

o b)the Monica Pompeo case (in which a student was excluded from a UNM
Cinematic Arts course for expressing religious views that upset her professor):
http /Awww.abajournal.com/480563/news/lawsuit-tests-speech-limits-at-
university.html

e Caveat: I'm not a constitutional law expert. I've just read some books on these issues
and learned from a few experts. Some of my comments and interpretations are probably
wrong. This document is intended to provoke discussion, not to be the final word on
anything.

Priorities for change
Policies to eliminate entirely: These seem hostile to free speech in their whole conception, and

would not withstand serious judicial scrutiny or public criticism; they impose an especially high
risk of litigation on UNM, and have an especially serious chilling effect on academic discourse.
Faculty handbook:
« C09: Respectful campus
UAP:
e 2240: Respectful campus
e 2100: Sustainability



Policies that require substantial revision: These policies would require careful and substantial
rewriting to become 1s-Amendment-compliant. Better examples of such policies are available
from other universities.
UAP:
e 2720 Equal opportunity, esp. 2.2 Harassment (many severe problems)
e 2730 Sexual harassment (many severe problems)
UNM Residence Life & Student Housing policies
¢ Bias-Related Incidents

Policies that need minor revisions: These policies are largely constitutional, but could benefit
from a few revisions to certain parts.
Faculty Handbook:
e A20: Academic freedom [note that this statement is not part of the Policy on
Academic Freedom in Part B of the Faculty Handbook]

¢ 1000/3: Mission of the University of New Mexico
e 2220: Freedom of expression and dissent
e 2230: Police and security services
e 3740: Media response
Regents Policies:
e 2.1 Free expression and advocacy
e 2.5 Sexual harassment

Introduction by way of glossary:

This section explains some legal terms used by 1A lawyers to describe free speech concepts;
later I'll use these terms in comments on specific UNM policies as a shorthand to indicate how
they're unconstitutional.

* Protected speech: Speech, writing, online comments, and other forms of communication
that are protected by 1A’s Free Speech Clause. Many Supreme Court decisions have
made it clear that aimost all speech at American public universities is protected speech,
with only a few narrow and clear exceptions (‘fighting words’ intended to provoke an
immediate, face-to-face, violent reaction, incitements to violent riot, hard-core obscenity,
child pomography, criminal threats, discriminatory harassment, and false defamation)

¢ Compelled speech: Govemment-mandated expressions of values and ideologies that
violate individuals' freedom of speech and freedom of conscience. It is unconstitutional
to force citizens — including faculty, staff, and students at public universities — to profess
any officially approved beliefs or orthodoxies, including any particular political,
philosophical, social, sexual, moral, environmental, or diversity-related values. The
landmark case is the Supreme Court Barnette decision, 1943: “If there is any fixed star
in our constitutional constellation, it is that no official, high or petty, can prescribe what
shall be orthodox in poalitics, hationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein.” Several UNM policies impose
compelled speech unconstitutionally, either repeatedly throughout a policy (asin
University Administrative policies 2110 (Sustainability) and 2240 (Respectful Campus),
Faculty Handbook policy C09 (Respectful Campus), and the OEO Hate/Bias incident
reporting policy), or incidentally by poorly chosen language in certain passages (as in
University Administrative policies 2720/2.2 (Harassment) and 2730 (Sexual
Harassment).



* Viewpoint discrimination: Ideological censorship in its purest form, violating the1st
amendment and 14" amendment (due process, equal protection). Universities may not
regulate speech on the basis of the point of view it conveys — however politically correct
or ideologically abhorrent that viewpoint (Rosenberger v. U. Virginia, 1995; U. Wisconsin
v. Southworth 2000). This is common in many of the same UNM policies that prohibit
‘prejudiced’, ‘sexist, or ‘disrespectful’ values, or that impose compelled speech (see
above).

* Prior restraint: Prohibiting speech before it is spoken, e.g. administrators imposing
editorial control over student newspapers, requiring prior approval of campus speakers
or pamphlets, requiring prior police approval for campus meetings or rallies, etc. (NY
Times v. U.S. 1971). Mainly a problem in UAP policy 2230: Police and security services.

* Overbreadth: Often, well-meaning policies are written too broadly so they accidentally
but significantly restrict constitutionally protected speech (see Doe v. U. Michigan 1989;
DeJohn v. Temple University 2008). For example, most university policies that advocate
‘civility’ or ‘respectful environments’, or that prohibit sexist or racist speech, have been
found to be overly broad when legally challenged. An overy broad policy cannot be
salvaged by adding a ‘savings clauses’ that gives lip service to free speech (College
Republicans at San Francisco State U. v. Reed, 2007). Overbreadth often overlaps with
vagueness (see below). A common problem in UNM policies.

* Vagueness: Vagueness in policies and laws is unconstitutional because individuals must
have ‘fair waming’ about what exactly is prohibited versus permitted (Graned v. City of
Rockford 1972: a law must “give a person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may act accordingly.”; also see
McCauley v. U. Virgin Islands 2010). Vagueness imposes an unconstitutional chilling
effect on free speech (see below). Vagueness often overlaps with overbreadth (see
above), and is a very common problem in UNM policies. Vagueness is especially
dangerous because it gives university administrators very wide latitude in deciding what
speech they consider annoying, offensive, or disruptive (especially in the face of media
outcry), and this often leads them to violate our rights to due process.

« Chilling effect: Inhibiting or discouraging free speech through uncertainty and confusion
about what is permitted, and fear of viewpoint discrimination (e.g. through selective
enforcement and lack of due process). Often caused by overbreadth and/or vagueness,
and policies or cultures that imply viewpoint discrimination or that call for compelled
speech. Any policy that causes citizens to hesitate to exercise their free speech rights
has a chilling effect, and is unconstitutional. This is a very common problem in UNM
policies — some of which are explicitly designed to impose a chilling effect on protected
speech.

* Savings clause: A clause that pays lip service to 1A (rying to ‘save’ our free speech
rights) in a policy that otherwise violates 1A. Commonly found in UNM policies; the usual
effect is to create considerable vagueness so that nobody knows what is actually
permitted.

e FIRE: The Foundation for Individual Rights in Education, the leading organization that
protects free speech rights at American universities: https://www thefire.org/ . Awarded
UNM a ‘red light' (their worst rating) for several policies that violate 1A:
https:/iwww thefire ora/schools/university-of-new-mexico/

Suggested further reading and viewing on academic free speech vs. speech codes
* This influential new Atlantic article by Jonathan Haidt and Greg Lukianoff on ‘The
coddling of the American mind’” explains how misguided speech codes harm students:
http:/iwww.theatlantic.com/magazine/archive/2015/09the-coddling-of-the-american-




mind/399356/. It influenced President Obama’s recent comments on the importance of
academic free speech and the chilling effect of speech codes:
https:#iwww youtube.comwatch?v=miSda2AhDCY (6 minute video)
This American Association of University Professors (AAUP) document reviews the
constitutional law supporting academic free speech: http://www .aaup.org/our-
work/protecting-academic-freedom/academic-freedom-and-first-amendment-2007
The Guide to Free Speech on Campus by the Foundation for Individual Rights in
Education (FIRE) explains the constitutional law problems with most university speech
codes: https:/iwww thefire.orgffire-quides/fires-quide-to-free-speech-on-campus-3/
The FIRE guide to correcting common mistakes in campus speech policies:
https:#www thefire.ora/spotlight/correcting-common-mistakes-in-campus-speech-
policies/
The new U. Chicago policy on freedom of expression strongly protects academic free
speech, and could be a model for UNM: provost.uchicago.edu/FOECommitteeReport.pdf
e Examples of university speech-related policies that were revised to become 1A-
compliant:
o U. North Carolina: https:/fwww thefire.org/university-of-north-carolina-at-chapel-
hill-earns-fires-highest-rating-for-free-speech/

o College of William and Mary: https:/Avww thefire.org/hew-video-william-mary-
alum-braum-katz-shares-tips-on-getting-your-school-to-green-light/
U. Virginia: https://www thefire org/university-of-virginia-eliminates-all-speech-
codes-eaming-fires-green-ight-rating-2/
More generally, here’s a recent BBS target article that analyzes the scientific costs of
imposing ideological homogeneity on a field of research and teaching (e.g. the secular
blank-slate liberalism that dominates social psychology); speech codes are key tactics
for excluding the voices of non-liberals (e.g. moderates, conservatives, libertarians,
religious people) from academia: http://heterodoxacademy.org/2015/09/14/bbs-paper-
on-lack-of-political-diversity/

(o]

Problematic policies are listed below, organized by source

Part 1: Faculty Handbook policies

Note: Faculty Senate appears to have primary responsibility for revising these policies, either as
awhole, or via the Policy Committee.

A20 (Vision, Mission, and Value Statements)
http:/handbook.unm.edu/section-a/a20.html

of academic freedom and free speech. The University will continue to protect the
exploration of ideas and will encourage inquiry and creative activity by students, faculty
and staff. At the same time the University opposes statements and activities that reflect

bigotry and prejudice and that consequently tend to diminish active participation by all
elements of the academic community and to inhibit the free expression of ideas,

[

C09 (Respectful Campus)

| Commented [GFML1]: This key staterent on academic freedom

/| needs revision to remove some unconstitutional language, and

could benefitfrom expansion, clarification, and strengthening. At
least, the one dlearly unconstitutional sentence should be removed.

Commented [G2]: Thislanguage could be revised and
expanded to defend free speech in much stronger and more
detailed ways.

Commented [G3]: This sentence is clearly unconstitutional. It's
vague (who defines ‘bigotry’ or ‘prejudice’? What does it mean to
‘reflect’ bigotry and prejudice —who can read someone’s true
beliefs from their speech, especially if they’re using humor, irony,
or satire?). Imposes chilling effect: people will hesitate to say
anything that might be heard as ‘bigoted” or ‘prejudiced’ by
someone. Imposes viewpoint discrimination (even the mostbigoted
or prejudiced speech is still constitutionally protected speech).

Commented [G4]: Flagged by FIRE as a ‘red light policy that
clearly violates 1A: https: /Awww. thefire.org/schools/univer sity-of -
new-mexico/ Thiswhole ‘Respectful Campus’ policy is flagrantly
unconstitutional and violates free speech in almost every possible
way. Itisa dlassic example of an unconstitutional ‘speech code’ of
the sort that has been successfully challenged by litigation at
dozens of universities. General problems throughout: vague, broad,
chilling effect, viewpoint discrimination, compelled speech. | would
suggestrepealing the entire policy; it can serve no useful function
as currently written, it can be selectively enforced by
administrators, anditis one of the biggest threats to free speech on
campus.




http:/#handbook.unm.edu/section-c/c09 htmi

C d [GFM5]: NB According to University Counsel, the

Policy Rationale

The University of New Mexico promotes a working, leaming, and social environment
where all members of the UNM community, including but not limited to the Board of
Regents, administrators, faculty, staff, students, and volunteers work together in a
mutually respectful, psychologically-healthy environment. UNM strives to foster an

environment that reflects (courtesy, civility, and respectful communication because such
an environment promotes leaming, research, and productivity through relationships.
[Because a respectful campus environment is a necessary condition for success in
teaching and learning, in research and scholarship, in patient care and public service,

and in all other aspects of the University's mission and values, the University is
committed to providing a respectful campus, free of bullying in all of its forms,

Policy Statement
This Policy describes the values, cornerstones, and behaviors that delineate a respectful
campus and applies to all members of the UNM community, including, but not limited to
students, faculty, and staff.

1. Values

A respectful campus exhibits and promotes the following values;

« displaying personal integrity and professionalism;
practicing faimess and understanding;

exhibiting respect for individual rights and differences,

review so far.

Faculty Senate Policy Committee is already working on revising this
policy; butas far as| know, itis the only policy being subject to

/| Commented [GFM6]: Implicitly anti-free-speech. Equates

‘mutual respect’ with ‘psychologically healthy’ (butis it 'healthy' for
victims of rape, incest; or bullying to show 'respect’ to their
abusers?). I'd also dispute that university policies should make any
assumptions aboutwhatis ‘psychologically healthy’, which is still a
matter of intense empirical research. This imposes a chilling effect
on any speech thatisn't 'respectful’,

[ Commented [GFM7]: Explicitly anti-free speech. Contradicts

UNM policy statements elsewhere supporting vigorous open
debate and mutual intellectual criticism as the environment that
best promotes these goals. Chilling effect on any speech thatisn't
‘courteous’, ‘civil', or ‘respectful’, including constitutionally
protected satire.

Commented [G8]: Contentious and implicitly anti-free-speech.
‘Respect’ is a code word for prohibiting any protected speech that
isn’t considered ‘respectful’ by those in authority.

Commented [G9]: Conflates ‘disrespectful’ speech (which is
almost always constitutionally protected) with ‘bullying’ (which is
already illegal under New Mexico state law).

Commented [G10]: Compelled speech, vague, broad,
viewpoint discrimination, chilling effect Dictates what people
should believe and say on topics thatremain politically
controversial. Most of these bullet points are too vague {makin;

emonstrating harmony in the working and educational environment;
especting diversity and difference]

C d [G11]: Vague; chillingeffect on any speech that

being accountable for one's actions;
emphasizing communication and collaborative resolution pf problems and

doesn’t seem sufficient ‘fair’ or empathic

c d [G12]: Chilling effect. Dictating respect for

conflicts;
developing and maintaining confidentiality and trust; and
achieving accountability at all levels.

2. Cornerstones of a Respectful Campus
The commitment to a respectful campus calls for promotion of an environment where the
following are upheld:
« All individuals have important contributions to make toward the overall success of
the university's mission |

« UNM's mission is best carried out in an atmosphere where individuals at all levels
and in all units value each other and treat each other with respect

individual differences’ would prevent any vigorous debate or

criticism of individuals and their ideas, or making any value
\

| commented [G13]: Vague, broad, chilling effect against taking

any ‘inharmonious’ viewpoint Sounds more suited to Maoist
communism than American academia.

Commented [G14]: Vague, broad. Compelled speech: sets up
multiculturalism and ‘diversity’ as normative political values,
violating freedom of speech and freedom of conscience for any

Commented [G15]: Chilling effect: deters any speech thatisn’t
sufficiently collaborative’; implicitly rejects academic values of

|| vigorous debate and devil’s advocacy.

d [GFM16]: Chilling effect. Implies ‘accountability”

« Individuals in positions of authority serve as role models in the promotion of a
respectful campus. Promoting courtesy, civility, and respectful communication is
consistent with the responsibility of leadership|.

« Individuals at all levels are allowed to discuss issues of concern in an open and
honest manner, without fear of reprisal or retaliation from individuals above or
below them in the university's hierarchy. At the same time, the right to address
issues of concern does not grant individuals license to make untrue allegations,
unduly inflammatory statements or unduly personal attacks, or to harass others,

to violate confidentiality requirements, or engage in other conduct that violates
the law or University policy.
[Bullying is unacceptable in all working, learning, and service interactions.

Bl

k-

for any speech thatanyone in power considers ‘disrespectful’

with UNM policies on student expulsion, staff firing, and faculty

Commented [G17]: Meaningess platitude and inconsistent
denial-of-tenure. Chilling effect by deterring criticism of

Commented [G18]: Meaningless platitude. Chilling effect on J

‘disrespectful’ but protected speech
Commented [G19]: Chilling effect: explicitly encourages

followers thatis ‘uncourteous’, ‘uncivil’, or ‘disrespectful’; \mp\lq

includes a lot of constitutionally protected speech. Potential for

leaders to impose a chilling effect against protected speech by
Commented [G20]: Vague, broad. Chilling effect: this would
selective enforcement: who decides whatis ‘unduly inflammatory’?

Commented [G21]: Massive chilling effect. Implies that any
violation of the above bullet points - includingin a lot of protec




4. Definition of Bullying |

C d [GFM22]: Bullying is already illegal under New

Bullying can occur when one individual or a group of individuals exhibits bullying
behavior toward one or more individuals. [....]

4.4. Anonymous Bullying
Anonymous bullying can consist of withholding or disguising identity while treating a
person in a malicious manner, sending insulting or threatening anonymous messages,
placing objectionable objects among a person's belongings, leaving degrading written or
pictorial material about a person where others can see,

Mexico state law: http://www. stopbul lying. gov/Aaws/new-
mexico.html. There is no reason to weaken the already clear and
strong state laws by including these poorly-thought-out platitudes
in UNM policies. Their main effect seems to be to exert a chilling
effect on free speech, such thatany faculty, staff, or students
making any ‘disrespectful’ but constitutionally protected speech
will fear that they'll be subject to disciplinary UNM action and/or
state prosecution for bullying.

d [G23]: VVague, broad. Chilling effect: alot of

[..]

Part 2: University Administrative Policies
https://policy.unm .edufuniversity-policies/table-of-contents.html

2240 i;(RespectfuI Campus)

protected speech is considered ‘degrading’ by someone. Needs a
reasonable person standard. Selective enforcement problems: Who
decides whatis ‘degrading'?

¢ d [ GFM24]: Flagged by FIRE as a ‘red light’ policy

http://policy.unm.edu/university-policies/2000/2240.html|

1. General

\Thls Policy describes the values, comerstones, and behaviors that delineate a respectful
campus and applies to all members of the UNM community, including, but not limited to
students, faculty, and staff.

2100 [Sustainability|

that clearly violates 1A:

https: //www. thefire.org/schools/univer sity-of -new-mexico/ This s
listed first here because the language in this policy is very similar to
that of the Faculty Handbook policy €09 (Respectful Campus)
above, and violates 1A in all of the same ways. The only difference
from €09 is one sentence noted below

*| Commented [ GFM25]: Same language and same problems as
C09 above, exceptfor this one additional sentence below

http:/ipolicy.unm.edu/university-policies/2000/2100.html
[
5. Curriculum and Research
Education and research are core missions of the University. The curricula in each
department were developed over the history of the University as knowledge expanded
and external needs evolved, and represent the collective wisdom of generations of
educators. As a consequence, changes to the curriculum should not be approached
lightly. Nevertheless, we now find ourselves in a situation where sustainability is a moral
imperative, not a choice, and special efforts must be made by faculty, administrators,
and students alike to ensure that curricula and research evolve rapidly to reflect
sustainability issues relevant to each particular areal.

'| Commented [GFM26]: Compelled speech. Public universities

cannot dictate values on topics thatremain politically controversial.
This violates freedom of speech, freedom of conscience, and
freedom of religion.

Commented [G27]: This policy, like the Respectful Campus
policy, is unconstitutional for apublic university. General problems
throughout: compelled speech, viewpoint discrimination, vague,
broad, chilling effects. | would suggest repealing the entire policy.
As a setof vague platitudes, itappears to have no real effect on
UNM’s culture or operations, butit could be selectively enforced by
administrators against anyone they find inconvenient or offensive.

Society is challenged to provide the basic needs of health, water, energy, food, shelter,
and transportation now and for future generations. To address these societal
challenges, kach college and school at UNM will strive to integrate sustainability
knowledge and methodologies| from the sciences, humanities, and arts into curricula and

research in order to provide students with educational opportunities and support
pertaining to sustainability. In addition, these programs will prepare students for rapidly
growing career opportunities in business, education, govemment, and the non-profit
sector linked to sustainability. The Sustainability Studies Program can assist and
support colleges and schools as they develop sustainability curricula.

5.1. Campus Culture

Commented [G28]: Compelled speech, viewpoint
discrimination, vagueness, chilling effect. Forces everyone to adopt
the ‘sustainability doctrine’ as a ‘moral imperative’ —i.e. as a quasi-
religious transcendental value, violating freedom of conscience,
freedom of religion, and freedom of speech. A public university
can’t compel its people to adopt a particular political agenda on a
topic thatis still subject to vigorous empirical and moral debate.
Too vague to know whatis really advocated or prohibited, so exerts
a strong chilling effect on any discussion of environmental issues —
is advocating geoengineering rather than carbon taxes to deal with
global warming considered anti-sustainability? Is advocating
nuclear power rather than solar considered anti-sustainability? Are
we forced to advocate veganism because some vegans think meat-
eating is unsustainable? Who decides?

Commented [G29]: Compelled speech; same problem.
Specifically interferes with faculty and student freedom of speechin
syllabus development, lectures, and classroom discussion.

A campus culture of sustainability requires a holistic and systemic approach that can be
encouraged via the development of interdisciplinary courses, programs, and projects.

Commented [G30]: Compelled speech, chilling effect. Explicitly
aims to establish an official campus doctrine thatviolates the
freedoms of speech and conscience for many conservative,
religious, libertarian, pro-growth, transhumanist, and/or enviro-
skeptic people on campus.




Flexibility in curricula should be increased so that students can increase their knowledge
about sustainability issues of interest. Guest lectures on relevant topics by faculty from
different disciplines should also be encouraged to promote awareness of far-reaching
impacts of a particular discipline. Performance reviews will reward faculty who make an
effort to include sustainability in their teaching. Similarly, awareness of sustainability

c d [G31]: Compelled speech, viewpoint

issues should be part of the assessment of student work.

5.3. Social Equity
[Social equity is an often overlooked but integral component of any approach to
sustainabilityl. The impacts of each discipline on social equity should be considered in

curriculum development. Different disciplines impact social equity to different extents.
[Course content should include concepts of social equity s a consequence of its

discrimination, and chilling effect problems. Implies that faculty
who do notadopt thisideological agenda should be punished by
adverse performance reviews that could affect promotion, tenure,
and salary decisions

Commented [G32]: Compelled speech, viewpoint neutrality,
and chilling effects in their most flagrant form applied to students.

relevance to the subject matter.

6.2. Environmental Protection

All campus community members should be aware of the extent to which their actions
can negatively or positively impact the environment. In that the University shall strive to
establish the lead for environmental protection in New Mexico, it should encourage
engagement by faculty, staff, or students in community service projects that positively

N\ Implies that students who do not adopt this ideological agenda will
be punished by lower grades.
\ Commented [G33]: Compelled speech, viewpoint

impact the environment and discourage those thatimpact the environment negatively.

2220 (Freedom of Expression and Dissent)

olicy.unm.edu/university-policies/2000/2220.html
1. General

\é;;eech activity that unduly interferes with the rights of others or the ability of the
University to carry out its mission is not protected by the First Amendment and violates

this policyl

2230 Police and security services
http:/policy.unm.edu/university-policies/2000/2230.html

2.1. Special Events and Rental of Facilities to External Users

A special event is any non-routine, non-academic event that may require security due to
the large number of attendees, public role of guests, controversial hature of speakers or
subjects, or involvement of dignitaries. Any department, group, or organization hosting a
special event or renting a facility to extemal users must complete a Special Event
Notification form and submit it to the UNM Police Department ten (10) business days
before any scheduled event or rental. ... [This notification must be completed even if the
department, group, or organization does not anticipate a need for securityl, The

\
\

\
\

discrimination, and chilling effect problems. Forces UNM people to
adopt a particular liberal model of how to solve environmental
problems that most conservatives and libertarians would not
support A public university cannot dictate through policy how
faculty and students should think about the complex and still
empirically controversial relationships between environmental
issues and social issues.

Commented [G34]: Compelled speech, viewpoint neutrality,
and chilling effect problems. Explicitly tells faculty that they must
frame environmental issues in terms of social inequality, when the
empirical andideological relations between the two are still very
much under debate.

Commented [G35]: Compelled speech, viewpoint
discrimination, chilling effect, and vagueness problems. Vagueness
is especially tricky here: How could a freshman possibly assess what
kind of community service has a net positive impact on the
environment (globally, in the long-term, given unanticipated
consequences and complex tradeoffs), when the expert
environmental economists struggle to quantify such issues?

Commented [G36]: Most of this policy is OK. Itcould be
strengthened to supportfree speech more resolutely, and has one
problem noted below.

Commented [G37]: VVague, chilling effect. The Supreme Court
has already specified what speech is not protected by 1A {e.g.
incitingriots, child pornography); it’s notfor a public university to
impose additional restrictions unless they are very specific (e.g. the
‘time, place, and manner” restrictions in section 4 1 of this policy
are fine.) Any general warning to not ‘unduly interfere with the
rights of others’ is hopelessly vague and imposes a chilling effect on
all speech.

d [G38]: Prior restraint, chilling effect. The

notification form is available on the UNM Police website and requires:

[

3. Security

After an analysis of the event, program, or facility rental based on currently available
information the UNM Police Department will determine the number of police officers,
security officers, or combination of officers required to reasonably address the safety
and security of participants, and the UNM Police Department will contract for such

requirement to notify police before public speeches or eventsis
unconstitutional, and violates freedom of speech and freedom of
assembly.




services. In extraordinary circumstances if the security risk to the University is too high,
the Chief of Police is authorized to cancel the event, program, or facility rental.

[The event, program, or facility rental sponsor is responsible for security costs based on
the number of police and/or security officers required and the length of event_program,
or rental. The UNM Police Department will provide a cost estimate, but actual fees will
be determined after the event, program, or rental based on actual circumstances.

2720 (Equal Opportunity, Non-Discrimination, and Affirmative Action)
http:/policy.unm.edu/university-policies/2000/2720.html

1. General

The University of New Mexico is committed to creating and maintaining a community in
which students and employees can learn and work together in an atmosphere that
enhances productivity and draws on the diversity of its members, and is Free from all
forms of disrespectful conducii, intimidation, exploitation, and harassment....

2.2. Harassment

The University prohibits harassing behavior on its campuses and by any person while
engaged in University business, whether on or off campus. Harassmentis a form of
discrimination| It is defined as unwelcome|verbal or physical behavior, which is directed
at persons because of their race, color, religion, national origin, ancestry, physical or
mental disability, pregnancy, age, sex, sexual preference, gender identity, spousal
affiliation, veteran status, genetic information, or other characteristic protected by
applicable law, when these behaviors are sufficiently severe or pervasive to have the
effect of unreasonably interfering with their educational experience, working conditions,
or student housing by creating an intimidating, hostile, or offensive environment.

In some cases, a single incident may be so severe as to create a hostile environment]._

Such incidents may include injury to persons, or property, or conduct threatening injury

to persons or property. In other instances, the behavior at issue is harassing, but not
sufficiently severe, persistent, or pervasive as to constitute a hostile work or learning
environment. In such cases, the University generally takes action to stop the offending
behavior in an effort to promote a respectful environment and avoid the possibility that a
hostile environment will develop).
Listed below are examples of behavior that can constitute such harassment. The list is
not all-inclusive; in addition, leach situation must be considered iin light of the specific
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Commented [G39]: Prior restraint, chilling effect. Multiple
courtrulings agree that public universities cannot charge groups for
security at potentially controversial events. This imposes a huge
chilling effect on any group that’s considering inviting a
controversial speaker.

Commented [ G40]: Vague, chilling effect. Most ‘disrespectful”
speech is protected speech under 1A, This imposes a huge chilling
effecton campus communication. Who decides what is
“disrespectful'? How can a student know in advance what the
admin will consider ‘disrespectful’?

Commented [G41]: Contentious, irrelevant, violates viewpoint
neutrality. ‘Harassment” is bad because it's harassment, regardless
of whether it’s discriminatory. Even white male cis-gendered senior
professors can be harassed, despite notbeing in a protected
category.

Commented [G42]: Vague, insofar asit'simpossible for a
reasonable person to know in advance what’s permitted or what s
not=—it's contingent on the unpredictable responses of another;
needs areasonable person standard.

| Commented [GFMA43]: Vague; implies thatadministrators can
read people’s minds concerning their values and the intentions
behind their speech or actions; prohibits most humor and satire,

| which is protected speech

|

Commented [G44]: Chilling effect. Inconsistent with the
language above the harassmentmustbe ‘pervasive’ (i.e repeated).

Commented [G45]: Chilling effect, prior restraint Implies that
any ‘disrespectful’ conduct, including protected speech, may be
cause for a disciplinary inquiry. To ‘avoid the possibility thata
hostile environment will develop’ requires prior restraint of
potentially ‘hostile’ speech, even when it's protected.

d [G46]: \Vague. Needs a reasonable person

facts and circumstances to determine if harassment has occurred.
Unwelcome jokes or comments about a protected characteristic (e.g., racial or
ethnic jokes)‘

Disparaging remarks to a person about a protected characteristic (e.g., hegative
or offensive remarks or jokes about a person's religion| or religious garments)
Displaying negative or offensive posters or pictures about a protected
characteristic|

standard or else this can be enforced selectively whenever the
administration is annoyed by any one’s conduct Invites violations
of due process.

Commented [G47]: Clearly unconstitutional, chilling effect.
Directly violates multiple Supreme Court decisions that most
humor, including racial humor, is protected speech. This clause
would prohibit 90% of stand-up comedy.

C d [G48]: Ditto. Humor aboutreligion is clearly

« [Electronic communications, such as e-mail, text messaging, and Intemet use,

that violate this policy|

N

protected speech.

C d [G49]: Ditto, and way too vague. Who decides

In cases of alleged harassment, the protections of the First Amendment must be
considered if issues of speech or expression are involved. Free speech rights apply in
the classroom and in all other educational programs and activities. This policy is
intended to protect students and employees from discrimination, not to regulate the
content of speech |

4?heporting Procedures

\
T

whatis ‘negative’ or ‘offensive’?

Commented [G50]: Ditto. Protected speech is still protected
when it's electronic,

|
|
)

Commented [G51]: Ineffective savings clause, vague. |t doesn’t
resolve the fundamental problem that much of the speech
considered ‘harassment’ by this policy is actually consti tutionally
protected speech. Creates huge vagueness and uncertainty about
what's actually permitted,




v

The University fencourages persons who believe that they have experienced or
witnessed discrimination or harassment as prohibited by this policy to come forward
promptly| with their inquiries, reports, or complaints and to seek istance within the
University

[.]
4.1 Reporting Responsibility

Fﬁrther, if supervisors fail to take action when they know, or reasonably should have
known, that a student or subordinate employee is being subjected to discrimination,
supervisors could be held in violation of this policy. The University encourages reporting /

Commented [G52]: Chilling effect. Explicitly encourages 3%
hand reporting of protected speech whenever anyone might have
been offended by anything.

Commented [G53]: Chilling effect. Requires reporting of any
protected speech that could be considered ‘discriminatory’ by
anyone, without any reasonable person standard.

Commented [G54]: Chilling effect. Requires hair-trigger
presumption of guiltin reporting protected speech.

d [G55]: Chilling effect. Encourages false

of all known for suspected discriminatory conduct.

7. Providing False Information

Because of the hature of discrimination, harassment, or retaliation complaints,
allegations often cannot be substantiated by direct evidence other than the complaining
individual’s own statement. [Lack of corroborating evidence should not discourage
individuals from seeking relief under this policy. No adverse action will be taken against
an individual who makes a good faith allegation of discrimination, harassment, or
retaliation under this policy, even if an investigation fails to substantiate the allegation.

730 [Sexual Harassment

1. General

The University is committed to creating and maintaining a community in which students
and employees can learn and work together in an atmosphere that enhances

productivity and draws on the diversity of its members and is rree from all forms of
disrespectful conduct, harassment, exploitation, or intimidation, including sexual /
harassment and sex-based discrimination.

2. Definition
Sexual harassment,
sexual nature).

Conduct of a sexual nature becomes a violation of this policy when:

- such conduct has the purpose or effect of unreasonably interfering with an
individual's work or academic performance or creating an intimidating, hostile, lor
offensive| working or academic environment (hostile environment).

2.1. Other Violations

[The University also disapproves of conduct of a sexual nature which does not rise to the
level of the above definition of sexual harassment but which has a detrimental, although /
limited, impact on the work or academic environment. The University strongly

encourages all persons withessing or experiencing such conduct to report it (see Section
3) so that the University can take appropriate action. Such conduct may include jsolated
sexual remarks, sexist comments, gestures, or jnappropriate physical behavior of a

la form of sex discrimination], is defined as unwelcome conduct of a //

/
/

/

accusations of ‘harassment’ or ‘discrimination’ by anyone who's
upset by anyone else. Implies a presumption of guilt that violates
due process. Fails to deter malicious or trivial accusations.

Commented [G56]: Flagged by FIRE as a ‘yellow light’ policy
that violates 1Ain some important ways:

https://www. thefire.org/schools/univer sity-of -new-mexico/ Many
major problems. Though well-intentioned, this violates 1A rights in
many ways. This s the horribly written policy thatwon the October
2014 ‘speech code of the month’ from the Foundation for Individual
Rights in Education: http:/Avww. thefire.org/speech-code-month-
university-new-mexico/

Commented [G57]: Vague, chilling effect. Much protected
speech is ‘disrespectful”.

Commented [G58]: Contentious and irrelevant. Sexual
harassment need not involve any ‘discrimination’; it can just be
annoyingintrusive, repeating mating effort Sexual harassment can
happen to cis-gendered straight males athough they're notin a
protected category with respect to discrimination issues.

/

Commented [G59]: Vague, chilling effect. It's impossible for a
reasonable person to know what'’s ‘unwelcome’ a priori. ‘Conduct
of a sexual nature’ includes most protected speech thatrelates in
any way to sex. Deters UNM people from expressing any views
about any sexual topics. Allows nearly infinite latitude for selective
enforcement by administration.

Commented [G60]: VVague, chilling effect. Much of protected
speech is ‘offensive’ to someone. No reasonable person standard.
Selectively enforceable at administration’s discretion.

Commented [G61]: Huge chilling effect: it's impossible to know
ahead of time what conduct or speech is permitted. Gives admin
infinite latitude in deciding what to punish.

i

| Commented [G62]: Chilling effect. Encourages reporting of

anything thatisn’t clearly sexual harassment, but that somebody
might consider vaguely ‘offensive’.

/

Commented [G63]: Vague, chilling effect. Would make it
impossible to teach Human Sexuality courses. Would make it
impossible for couples toflirt with each other,

|
|
|
|

I/

ey

Commented [G64]: Prior restraint, viol ates viewpoint
neutrality, chilling effect, vague. Qutlaws any protected speech that
someone might consider ‘sexist’ according to their own ideology.
For example, any discussion of evolved human sex differences
would be considered ‘sexist’ by many gender feminists, so it would
be impossible to teach evolutionary psychology or evolutionary

sexual nature. This could warrant remedial action in order to prevent such behavior from
becoming unlawful harassment.

anthropology at UNM

Commented [G65]: Vague; seems to outlaw dancing or
twerking, Who decides whatis ‘inappropriate’? No reasonable
person standard; invites selective enforcement




2.2. Examples of Sexual Harassment
Listed below are examples of behavior that can constitute sexual harassment. The list is
not all-inclusive; in addition, each situation must be considered in light of the specific

facts and circumstances to determine if harassment has occurred|

c d [G66]: Vague, chilling effect: It impossible to

. Buggestive\ or obscene letters, notes, invitations

know in advance whatis permitted

« Electronic communications, such as e-mail, text messaging, and Intemet use,
that are lsexual in nature|

. lUnwelcome sexual jokes or comments {including favorable comments about
someone’s gender, body, or appearance) \

« Impeding or blocking movements, touching, or any physical interference or \
stalking

« Sexually oriented gestures| or displaying sexually suggestive or derogatory \\

Commented [G67]: Vague, overbroad. What is ‘suggestive’
depends on the mind of the observer. Would eliminate most of my
scientific emails with sex researcher collaborators, submissions to
sex journals, and conference announcements,

Commented [G68]: Vague, overbroad, chilling effect Would
prohibit 708 of the Powerpoint slides | used when teaching Human
Sexuality. Would prohibitme when emailing my Human Sexuality
syllabus to students or posting readings on UNM Learn system.
Protected speech is still protected when it's electronic.

.... When the University determines that a hostile environment exists, it takes action to
stop the harassment and ensure it does not happen again ... n other cases, the conduct
at issue is offensive, but not sufficiently severe, persistent, or pervasive as to constitute
a hostile work or learning environment. In such cases, the University generally takes
action to stop the offending behavior in an effort to promote a respectful environment
and avoid the possibility that a hostile environment will developl.

objects, pictures, cartoons, or posters| \

/‘/
o

Commented [G69]: VVague. ‘Unwelcome’ meansit’s impossible
to know in advance whatis permitted until the person reacts. No
reasonable person standard, 1A protections on humor and satire
are espedially strong - including sexual hurmor.

Commented [G70]: Vague, overbroad; who defines what a
‘sexually oriented gesture” is? Most sexually oriented gestures are
protected speech.

In cases of alleged harassment, the protections of the First Amendment must be
considered if issues of speech or expression are involved. Free speech rights apply in
the classroom and in all other education programs and activities. This policy is intended
to prote‘ct students and employees from discrimination, not to regulate the content of
speech.|

[l .
2.3. Interim Measures

The University may also jmplement interim measures por interventions, as appropriate to

the allegations and if the allegations warrant, to protect the community and students X
involved, pending the culmination of any review, investigation, or appeal process. A

6. Providing False Information

Because of the nature of discrimination, harassment, or retaliation complaints,

allegations often cannot be substantiated by direct evidence other than the complaining
individual's own statement. LLack of corroborating evidence should not discourage

individuals from seeking relief under this policy. No adverse action will be taken against

an individual who makes a good faith allegation of discrimination, harassment, or

retaliation under this policy, even if an investigation fails to substantiate the allegation| =

3740 Media Response
http:/policy.unm.edusuniversity-policies/3000/3740.html

12 Employees should remember that the public may judge their profession and the
University by what is said to media representatives. Employees should at all times be
accurate, fexercise appropriate restraint, show respect for the opinion of others], and

C d [G71]: Vague, chilling effect. Most of these
communications constitute protected speech under 1A, Interpreted
broadly, this clause would make itimpossible to teach or discuss
anything about human sexuality.

Commented [G72]: Huge chilling effect; vague, overbroad.
Explicitly says that even if speech doesn’t violate this policy as
written, the administration still has unlimited latitude to do
anything it wants to stop the speech. Violates due process and
makes itimpossible to know a priori whatis permitted versus what
will be deemed ‘offending behavior’.

Commented [G73]: A savings clause that's totally
disingenuous, when the rest of this policy violates 1A in so many
ways. ‘Issues of speech or expression’ are always ‘involved’ if there
any speech or expression is happening, and much of this policy is
about speech and expression, not about physical contact between
people.

Commented [G74]: Chilling effect. Violates due process. UNM
folks will fear thatany protected speech related in any way to
sexuality may still be subject to ‘interim measures’ {i.e. censorship}
before any formal investigation even starts. Gives administration
way too much power to censor inconvenient speech whenever it
wants.

Commented [G75]: Chilling effect. Encourages false
accusations of ‘sexual harassment” (including any sexually-oriented
speech of almost any sort) by anyone who's upset by anyone else.
Implies a presumption of guilt that violates due process. Fails to
deter malicious or trivial accusations.

C d [G76]: Vague, overbroad, chilling effect Protected

make every effort to indicate that they are not an institutional spokesperson, unless
otherwise instructed by the administration.

10

speech does not have to show ‘appropriate restraint’ or ‘respectfor
the opinion of others’. Satire, for example, is strongy protectby 1A,
and itis the opposite of ‘respect’ and ‘restraint’.




Part 3: Regents' Policies
https://policy.unm.edu/regents-policies/table-of-contents.html

2.1|Free Expression and Advocacy|

http:#policy.unm.edu/regents-policies/section-2/2-1.html
Freedom of academic inquiry and freedom of expression are indispensable elements of
a university. The }freedom to express dissent by lawful means, including peaceable

academic free speech. It's OK, but includes some unconstitutional
restrictions, and it could be strengthened alot.

d [G78]: Undlear. Confuses constitutionally

assembly and the right of petition, is as important on a university campus as elsewhere
in our society. The Regents have protected and defended and will continue to protect
and defend the academic freedom of all members of the University community. The
exercise of the freedom to dissent, however, must be balanced with the rights of others,

protected speech with ‘freedom to express dissent, which is a

c d [G77]: Thisis UNM's major policy supporting J
much narfower concept }

C d [G79]: Unclear; ditto.

respect for others, the educational process, and other legitimate University activities and

C d [G80]: Vague. Balanced againstwhat other rights?

interests....

2.5 (Sexual Harassment)

http:/policy.unm.edu/regents-policies/section-2/2-5.html
The University is committed to creating and maintaining a community in which students,
faculty, and administrative and academic staff can learn and work together in an
atmosphere that enhances productivity and draws on the diversity of its members -- an
atmosphere free from all forms of disrespectful conduct, harassment, exploitation or

Constitutional exceptions to free speech {e.g, child pornography)
are already clearly demarcated.

\ [ speech, which is often ‘disrespectful”

Commented [G81]: Vague, and would outlaw much protected

(S S

Commented [G82]: Implies thatfree speech isinherently
opposed to the educational process, rather than being fundamental
of it

intimidation, including sexual. Sexual harassment subverts the mission of the University
and threatens the careers of students, faculty and staff. It is a violation of federal law and
will not be tolerated. The University makes special efforts to eliminate both overt and
subtle forms of sexual harassment. In fulfilling its dual roles of educating and providing
public service, the University can and must demonstrate leadership in educating all
members of its community to what is appropriate behavior between the genders,

d [G83]: \Vague, overbroad, chilling effect Much of
protected speech could be construed by someone as ‘disrespectful.

C d [G84]: Compelled speech, vague, overbroad. A

Part 4: UNM Residence Life & Student Housing policies
(p. 17 in hitp:#issuu.com/unmhousing/docsiresidence hall handbook 2015)

Bias-Related Incidents |

public university cannot compel belief in a particular set of
ideological values about gender relations, when debate over such
values is one of the mostactive areas of disagreementin current
American politics. Violates freedom of speech, conscience, religion,
and association.

d [G85]: Flagged by FIRE as a ‘yellow light’ policy

Bias is a preformed negative opinion or attitude toward a group or persons based on their race,
gender, gender identity, religion, disability, sexual orientation, ethnicity, or national origin. Bias-
related incidents include, but are not limited to| non-threatening name calling and using

degrading language or slurs directed toward a person because of his or her actual or perceived
membership in a particular group).

that violates 1Ain some important ways:
https: /fwww. thefire.org/schools/univer sity-of -new-mexico,

C d [GB6]: Vague, overbroad, chilling effect Would

Part 5: OEO Hate/Bias Incident Reporting Process Document

cover much protected speech. If the intentis to prevent
harassment, this should be dlearly defined as harassment,
consistentwith NM state harassment laws.

[from Office of Equity and Inclusion]
http://diverse.unm.edu/presentations-reportsireportshatebias-reporting.html
http://diverse.unm.edu/wp-content/uploads/2009/09/Hate-Bias-Incidents-Doc-9-15-09.pdf

the Office for Equity and Inclusion supports the following statement of community:

The University of New Mexico believes that everyone has worth and dignity. Our rich community
of students, faculty, staff, constituents, and stakeholders represent numerous cultures,
ethnicities, religions, nations, abilities, and perspectives. We recognize that our diversity is a
unique advantage that plays a significant role in sustaining a leaming environment of inclusive
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Commented [G87]: Vague, overbroad, viewpoint
discrimination, chilling effect This entire policy is one big
unconstitutional chilling effect against protected speech. I tshows
zero understanding of 1A rights, and sets up an ideological tribunal
to monitor protected speech and to impose compelled speech on
faculty, staff, and students.




excellence. Our environment empowers our community to leam with and from one another, and
to generate knowledge that enables the world’s people to value difference. Respectful
relationships built on trust, collaboration, and thoughtful dialogue and deliberation are essential
to UNM’s commitment to equity and success. We will respond to any violation of our sense of

community displayed in acts of hatred and bias |

c d [G88]: Vague, broad, chilling effect. Who defines

/l

[.-]

‘hatred and bias’? This would apply to much of protected speech.

Of equal importance to the University's embrace of diversity is the University's commitment to
academic freedom and free speech. The University recognizes that respect for these rights
requires it uphold a speaker’s freedom to express views that oppose our statement of
community and that members of the campus community find offensive. However, protecting the
rights of speakers to express such opinions does not mean that the University must remain
silentin the face of speech that is hateful or biased. Quite the contrary; the University retains
and will exercise its right to speak out in response to hate or bias acts that violate our sense of

community by engaging in educational dialogues, conflict mediation, and campus programming. -
[Successfully resolving the dynamic tension between free speech and the values that underlie
our sense of community is an ever present challenge]

Commented [G89]: Chilling effect, viewpoint discrimination,
compelled speech. Who decides what ‘violates our sense of
community'? Who decides what ‘campus programming’ (i.e.

lled speech and indoctrination) should be
imposed in response?

[--]

“Within the University, we recognize that some hate/bias incidents are noncriminal activities
committed against a person or property motivated, in whole or in part, by the offender’s bias
against a race, color, ethnicity, national origin, sex, gender identityor expression, sexual

Commented [G90]: Ineffective savings clause. Thisis not ‘an
ever present challenge’ for UNM policy. Itis a challenge already
decided by the Constitution and the Supreme Court

orientation, disability, age, or religion. Derogatory language or writing directed against someone
because of their identity, if not accompanied by threat of harm or delivered in a threatening
manner, would be protected speech and not a hate crime. Such incidents, however, may

C d [G91]: cChilling effect, viewpoint discrimination,

constitute a hate/bias incident and can be reported using these procedures,

[l
Al UNM community members are encouraged to report hate/bias incidents to the Office for
Equity and Inclusion| This information can help the Office monitor and address issues of hate

vague. Explicitly says thateven constitutionally protected speech
will still be monitored, recorded, and used to guide viewpoint-
discriminatory policies. Impossible for a reasonable person to
anticipate whatwill be considered a ‘hate/bias incident’.

and bias on campus as well as help the University to be proactive in creating a safe and [
respectful campus climate to prevent future incidents. Hate crime and hate/bias incident \{

Commented [G92]: Clearly designed to have a big chilling
effect on protected speech.

reporting will be maintained as confidential to the extent permitted by law”

‘1;I;he University of New Mexico’s primary concern is for the emotional and physical well-being of

those affected by a hate or bias incident.’|

d [G93]: Implies thata rightnot to be offended”

trumps 1A rights, and thatfree speech is not UNM's priority.

[
“The data [about ‘hatesbias incidents’] will be used to monitor campus climate [and to develop

C d [G94]: Chilling effect by design, with compelled

and implement proactive steps toward a more inclusive and safe campus environment”

speech as a backup. Clearly intended to deter people with
unpopular views from expressing such views, and to ‘correct’ any
such views by ‘campus programming’ (i.e. indoctrination and
compelled speech. )
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University Counsel’'s Response regarding Free Speech.

October 15, 2015

I'll begin by stating that, in my opinion, UNM'’s policies are constitutional and comply with the First
Amendment.

| say this because all UNM policies go through a review process that includes an OUC attorney examining
them for First Amendment implications. This is because the OUC understands the University’s important
role as a marketplace of ideas and that even speech which is highly offensive to some deserves
protection in an academic setting, unless it falls within one of the recognized limitations on free speech,
such as speech that is likely to incite or provoke immediate bodily harm or is prohibited under federal
law, such as sexually harassing speech. Court decisions interpreting the right of free expression under
the First Amendment are used to guide the attorney assigned to the policy review.

Because First Amendment jurisprudence is not stagnant but is constantly evolving and being modified
and because new interpretations of federal law and regulations do occur, from time to time UNM
policies are reviewed and revised to reflect the most current understanding of the application of the
First Amendment. An example of this is the current policy prohibiting sexual harassment which went
through such a process over the last two years.

For these reasons, in my opinion, the UNM'’s policies pass constitutional muster and comply with the
First Amendment.

Elsa Cole
University Counselor

A motion was made by Faculty Senator Constantine Hadjilambrinos that a
survey be sent out to the faculty asking their input regarding free speech,
and that the results of the survey be discussed at the November 24"
Faculty Senate meeting. The motion was seconded.

Faculty Senator Howard Snell stated that regardless of the outcome on the
survey, the survey done by Professor Miller was objective. A more serious
survey should be done for faculty and that would need more time then by
November to give questions that are truly objective in that they reflect
opinions in both directions.

Faculty Senate President-Elect Pamela Pyle proposed a friendly
amendment that there now a timetable for the survey. This was agreed by
the Faculty Senator who made the motion.

Faculty Senator Howard Snell requested to table the motion for a survey to
be sent out. A second was made, all were in favor, none opposed nor
abstentions. The majority carries.

Faculty Senate President Stefan Posse encourages interested Faculty
Senators to volunteer to formulate a proposal and how to move forward.

11. Adjournment

Meeting adjourned at 5:00 p.m.



