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and Tenure, was approved by Committee A and adopted by the Association’s Council in November 2013.

Tensions over control of the fruits of faculty scholar-
ship have been slowly building since the 1980s and 
have intensified over the last three years. There have 
long been differences of opinion over ownership of 
patentable inventions, but recently a number of uni-
versities have categorically asserted that they own the 
products of faculty research. And there is increasing 
institutional interest in declaring ownership of faculty 
intellectual property subject to copyright—most 
notably evident in demands that faculty members cede 
ownership of online courses and other instructional 
materials to their universities, a trend that began esca-
lating in the 2012–13 academic year. 

The AAUP is issuing this report in the midst of 
these fundamental changes in the character of faculty 
rights and academic freedom. Its purpose in doing so 
is to put the dialogue on intellectual property on a 
new path, one that leads to a principle-based resto-
ration of faculty leadership in setting policy in this 
increasingly important area of university activity. 
Administrative efforts to control the fruits of faculty 
scholarship augur a sea change in faculty employ-
ment conditions, one too often imposed without 
negotiation or consent. Indeed, underlying these 
developments is an administrative conviction that 
faculty members are not independent scholars, teach-
ers, and researchers but rather employees no different 
from those working in for-profit corporations that 
exist for the benefit of investors. 

The topics addressed in this report are moving 
targets. New developments occur almost weekly. 
Thus, for example, in May 2013 the University of 
Pennsylvania issued a draft policy declaring that 
faculty members could not decide to design and offer 
an online course through an outside company without 
university permission. The draft policy makes it clear 
that Penn could refuse permission because it wants to 
curtail potential competition with its own online offer-
ings. The same reasoning could be applied to a faculty 
member expecting to issue a potentially profitable 
book with a commercial press, since a university could 
insist that its own press publish the book instead or 
that it must negotiate the contract with the commer-
cial press and take a share of the income for doing so. 
Penn’s draft policy also makes it clear that it wouldn’t 
matter if the faculty member designed the course on 
his or her own time. The mere fact of employment 
now apparently trumps the deeply rooted expectation 
of faculty independence. 

This report begins with some basic definitions, then 
introduces the key issues at stake. A section summariz-
ing the history of university policies on patentable and 
copyrightable intellectual property follows. Finally, the 
report offers eleven very specific principles that ought 
to be included in handbooks or collective bargaining 
agreements to clarify intellectual property policies. 

Much of this report is adapted from Recommended 
Principles to Guide Academy-Industry Relationships, 
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a book-length study that the AAUP Foundation pub-
lished in 2014. 

I.  Definitions 
The management of inventions, patents, and other 
forms of intellectual property in a university setting 
warrants special guidance because it bears directly 
on the university’s core values, including academic 
freedom, scholarship, research, shared governance, 
and the transmission of knowledge. These core values 
distinguish university activity from that of government 
and industry, and they provide a basis for the argu-
ment for public support of research and the role of 
the university as an independent contributor to both 
policy and commerce. The negotiation and manage-
ment of faculty-generated intellectual property can be 
complex and can carry significant consequences for 
those directly involved in negotiations (faculty inves-
tigators, inventors, and authors as well as companies, 
university administrators, attorneys, and invention-
management agents) and for others who may be less 
directly affected (competing companies, the public, 
patients, and the wider research community). 

Intellectual property refers broadly to patents, 
copyrights, trademarks, and (according to some 
definitions) trade secrets.1 In common usage the 
term also refers to the underlying subject matter that 
is controlled by the owner of these property rights 
(inventions, works of authorship, and identifiers that 
distinguish goods and services in the marketplace). 
Patents provide the owner with the right to exclude 
others from “practicing” (making, using, and sell-
ing) an invention. A patent, unlike a copyright, goes 
beyond the protection of written expression to accord 
an exclusive right to the operational principles that 
underlie the invention. Copyright prohibits unauthor-
ized copying or modification of particular instances 
of expression; a patent permits the exclusion of work 
created independently, is not limited to the precise 
“expression,” and has no “fair use” exception, even 
for nonprofit purposes. Thus, patents may have an 
additional and potentially substantial impact on 
university research, may affect the value and role of 
scholarly publication, and may influence collabora-
tions and the transfer of technology developed or 
improved in other research settings. Recognizing the 

potential for harm, the faculty of a number of medical 
schools for years prohibited the patenting of inven-
tions pertaining to public health. 

Patents may cover new, useful, and nonobvious 
inventions, which are categorized by patent law as 
processes, machines, manufacture, and composi-
tion of matter. Patentable inventions thus may span 
a wide range of results of academic work, including 
devices, chemical compounds, biological materials, 
research methods and tools, production processes, and 
software. Design patents cover new designs of useful 
articles. Plant patents and related plant-variety protec-
tion laws cover reproducing, selling, or using patented 
plants. Patents are acquired by an application that is 
reviewed by a patent examiner; the process may take 
up to three years. A patent has a term of twenty years 
from the date of application. 

Trademarks distinguish goods and services in the 
marketplace and are classed as trademarks, service 
marks, certification marks (showing testing by an 
independent laboratory, for instance), and collective 
marks (identifying membership in an organization, 
such as real estate agents). Trademarks may be com-
mon law—that is, acquired by use in commerce—or 
registered at the state or federal level. A trademark 
remains in existence as long as it is being used. In aca-
demic settings, names, logos, and tag lines for assets 
such as software programs, research laboratories, new 
techniques, services offered by departments, websites, 
and programs of research may all come to have trade-
mark status. 

Copyright encompasses original works of author-
ship fixed in any tangible medium of expression. 
Copyright vests in a work when it meets these require-
ments of the law; no application or registration 
process is now required. Classes of copyright-eligible 
subject matter include literature and other printed 
matter, architectural or engineering drawings, circuit 
diagrams, lectures and other instructional materials, 
musical or dramatic compositions, motion pictures, 
sound recordings, choreography, computer software 
and databases, and pictorial and sculptural works. 
Copyright now has a term of the life of the author 
plus seventy years, or, in the case of work made for 
hire, ninety-five years from the date of first publication 
or 120 years from the date of creation of the work, 
whichever is shorter. 

These lists are not exhaustive. The scope of work 
subject to intellectual property claims has expanded 
considerably over the past thirty years as a result of 
both changes in law and changes in university policies. 

	 1.	Trade	secrets,	which	have	economic	value	that	is	not	generally	

known	to	the	public	and	is	subject	to	reasonable	controls	on	disclosure,	

are	sometimes,	but	not	always,	included	in	discussions	of	intellectual	

property.	
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Additionally, the term of copyright has been extended 
and registration formalities removed. Thus, even 
where university intellectual property policies have 
not changed, the range of faculty-led work subject 
to these policies has expanded, complicating the 
landscape for discussions of the appropriate role for 
institutional controls on scholarship and the responsi-
bilities to the public of faculty authors, inventors, and 
entrepreneurs. 

II.  Why Does Intellectual Property Matter? 
Whether ownership of a particular invention resides 
with the inventor or is assigned by the inventor to  
a university technology-transfer office, a university-
affiliated foundation, or an independent invention-
management agency, all those involved need to 
recognize the distinctive role played by inventions 
emerging from scholarly research. Faculty investigators 
and inventors, together with university administrators, 
must shape policies that govern the development and 
deployment of patent rights accordingly. 

One fundamental principle should be clear: inven-
tions are owned initially by their inventors. That 
principle is established in both the US Constitution 
and federal patent law. As the US Supreme Court 
affirmed in its 2011 decision in Board of Trustees of 
Leland Stanford Junior University v. Roche Molecular 
Systems, Inc. (Stanford v. Roche), federal funding of 
faculty-led research does not change this principle: 
inventors in a university setting using federal funds are 
also the initial owners of their inventions. Universities, 
as hosts of federally supported research, have neither 
an obligation nor a mandate under federal law to take 
ownership of faculty inventions made in such research. 
Ownership of patent rights attached to an invention, 
however, may be transferred to another party by a 
written instrument signed by the inventor. Control of 
patent rights can be distinguished from ownership. 
A patent owner may contract with (or transfer title 
to) another entity that manages those patent rights 
on the owner’s behalf. Furthermore, a patent owner’s 
invention may include elements that are subject to the 
patent claims of others, and therefore the owner and 
any of the owner’s licensees may not be able to prac-
tice the invention without a license from other patent 
holders. A university may become the owner of patent 
rights through voluntary assignment by a faculty 
inventor, as was the case at most universities prior to 
the Bayh-Dole Act of 1980. 

Some universities have sought to make their owner-
ship of all faculty patent rights a general condition 

of employment, which implies that the university 
controls faculty scholarship as an employer and that 
faculty members are expressly hired to invent. Some 
cite use of university facilities as a justification for 
asserting their ownership or claim that participation 
in externally funded research requires that the univer-
sity own the resulting intellectual property. Though 
these strategies are increasingly preferred by many 
universities, there is little to indicate that such owner-
ship claims advance university interests, whether taken 
narrowly as the pursuit of income from patent licenses 
or broadly in terms of the social value of research and 
broad access to its results. 

One fundamental problem with university owner-
ship of patent rights to faculty inventions is that it 
creates institutional conflicts of interest between the 
university’s governance role and its own financial and 
competitive interests in exploiting patented inventions. 
It is all too easy for universities to conflate royalty 
income from the use or manufacture of patented 
inventions with their public service mission to enhance 
economic growth while failing to perceive, or to 
acknowledge, the conflict that arises with respect to 
other institutional responsibilities and the university’s 
long-standing commitment to the broad dissemination 
of knowledge. 

When faculty inventors and university administra-
tors agree to use patents only for defensive purposes 
and to allow general access to technology platforms 
and make them readily available for adoption, there 
is generally minimal institutional conflict of interest. 
But when an invention is used to seek financial gain 
by exploiting monopoly marketplace positions—as 
necessary as this may be at times—faculty inventors 
and administrators alike find themselves in a far more 
conflicted position. In these situations, it may be ben-
eficial for the university and the faculty inventor to use 
an external invention-management agent to promote 
development of the underlying invention while simul-
taneously protecting continued use of the invention in 
ongoing research and education.

Despite distinctions often drawn in university 
policy statements, inventions are a natural outgrowth 
of scholarly activities and have enjoyed a symbiotic 
role in faculty research for more than a century. 
As patent law has expanded what is patentable to 
include software, business methods, and biological 
materials, results of scholarly activity have become 
more exposed to ownership claims based on patents. 
The scholarly nature of university-based inventions 
does not disappear with the addition of a potential 
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patent or other intellectual property rights. A patent 
is simply a specialized way of transmitting knowledge 
to society, of sharing a new invention with the world 
in exchange for limited rights to exclude others from 
practice in order to promote investment, development, 
and exploitation of the invention. Thus, patented 
inventions and other discoveries subject to intellec-
tual property protection should properly be viewed 
as extensions of scholarship subject to the principles 
of academic freedom and faculty rights, just as are 
copyrights in manuscripts prepared by faculty mem-
bers. Patents are regularly used in industry to exclude 
others from using inventions. But faculty members 
should often be focused instead on creating conditions 
that give the public access to inventions, regardless of 
the possibility that a monopoly position might attract 
more payment to the university for granting an exclu-
sive license. It is a rare university-hosted invention that 
absolutely must enjoy a monopoly in order to attract 
the investment necessary to be used and developed. 

Commercial development of university knowl-
edge to stimulate economic growth and bring public 
benefits is unquestionably good. But some administra-
tive practices associated with patenting and licensing 
operations may negatively affect economic growth as 
well as scholarship, the public interest, and the uni-
versity’s educational mission.2 These include narrow 
exclusive licensing, speculative reselling and relicens-
ing of patent rights, “assert licensing” (in which an 
offer to license is preceded by a claim of possible 
infringement), trolling activities (in which litigation 
is considered the primary means to realize the value 
of a patent), and aggressive reach-through provisions 
(which claim an interest—ownership or license—in 
inventions and other developments made with the use 
of a licensed invention). Other activities associated 
with commercialization may be consistent with schol-
arship and academic norms, particularly when broad 
access to university inventions and research is pro-
tected through fair, reasonable, nonexclusive licensing 
and where practice of the invention does not require 
any product to be developed, as is the case with many 
inventions that are methods. The university or other 
licensing agent should make an explicit dedication of 
rights for research and experimental practice. Faculty 
investigators and inventors must have a strong voice in 
decisions involving patent management. A university 

administration and its faculty collectively also have 
an obligation to ensure that both institutional and 
individual interests in using patents to seek financial 
and logistic advantages are pursued within the context 
of (and remain subordinate to) the university’s broader 
scholarly and public research missions. 

Both contracting and licensing of intellectual 
property may be managed directly by the university 
or through one or more outside agents (such as a 
research foundation working under contract with the 
university or a private invention-management agency). 
Licensing is also regularly undertaken by inventors 
acting privately, as with open-source software. When 
negotiating sponsored research agreements, a uni-
versity administration and its invention-management 
agents must address the management of intellectual 
property and proprietary matter that may be provided 
by the sponsor as well as the disposition of any inven-
tions or discoveries that may arise in the course of the 
sponsored project (including intended deliverables, 
unexpected discoveries, or findings entirely unrelated 
to the sponsor’s commercial goals). 

University administrators and faculty members 
can also make research funded by the federal govern-
ment and other sources available for public benefit. 
This might occur through broad dissemination of the 
research (as happened with the Cohen-Boyer gene-
splicing technique, developed at Stanford University 
and the University of California, San Francisco, which 
launched the biotechnology revolution) or through 
more targeted exclusive licensing, which gives one 
firm—say, a pharmaceutical company—monopoly 
rights to a discovery provided that the company 
invests the substantial resources required to develop 
the discovery into a viable new drug. 

Finally, a university’s nonprofit status and its reli-
ance on public funding mean that its management 
agents are responsible for upholding high academic, 
educational, and research standards. The obligations 
of nonprofit institutions necessarily shape the oppor-
tunities that may be considered by faculty members 
and administrators in choosing licensing models, 
invention-management agents, and acceptable licens-
ing terms and practices. 

The keys to proper intellectual property manage-
ment are consultation, collaboration, and consent. 
Consultation does not guarantee that invention licens-
ing and management negotiations will be easy, but it 
does promote a system of checks and balances that 
can potentially produce better overall results. Any 
of the parties to such negotiations can exercise bad 

	 2.	Mark	A.	Lemley,	“Are	Universities	Patent	Trolls?,”	Fordham 

Intellectual Property, Media and Entertainment Law Journal 18,	

no.	3	(2008).
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judgment. Faculty members may have a sound under-
standing of the science and technology underlying 
their inventions but be unable to gauge their useful-
ness to industry or their marketability. University 
technology-transfer officers, by contrast, may under-
stand the legal and technical aspects of an invention 
but not the underlying science with its uncertainties 
and thus may overstate an invention’s commercial 
value and misjudge how to disseminate it most effec-
tively. Each party in these negotiations (a university 
technology-transfer office and a sponsoring company 
or a faculty member) can be motivated by the nar-
rower goal of maximizing profits and fail to consider 
the best interests of the public. That is one reason why 
faculty members collectively, through their governing 
bodies, need to be involved in setting policy. 

The dangers in having institutions or their agents 
exercise unilateral authority over patenting and other 
intellectual property decisions are illustrated in a 
cautionary tale summarized by Siddhartha Mukherjee 
in his 2010 book The Emperor of All Maladies: 
A Biography of Cancer. In the late 1980s, Brian 
Drucker, a young faculty member at Boston’s Harvard 
University–allied Dana-Farber Cancer Institute, was 
investigating chronic myelogenous leukemia (CML), a 
disease that affected only a few thousand people annu-
ally but was incurable, leaving those it did affect with 
a life expectancy after diagnosis of only three to five 
years. Drucker wanted to determine whether drugs 
might intervene in the cancer’s genetics. Scientists  
at the pharmaceutical company Ciba-Geigy had syn-
thesized a number of promising compounds, which  
were held in the firm’s freezer in Basel, Switzerland. 
Drucker proposed a collaboration between Ciba-Geigy 
and the Dana-Farber Cancer Institute to test those 
compounds in patients, but, according to Mukherjee’s 
account, “the agreement fell apart; the legal teams in 
Basel and Boston could not reach agreeable terms. . . .  
Scientists and lawyers could not partner with each 
other to bring these drugs to patients.”3 It was not 
until Drucker moved to Portland’s Oregon Health 
and Science University in 1993 that he was able to get 
independent authority from an academic institution to 
move his research forward. 

One of the Ciba-Geigy compounds had shown 
dramatic results in the lab, but because CML afflicts 
only a few thousand patients a year in the United 
States, the company questioned whether further 

research was worth the investment. Ciba-Geigy had 
meanwhile merged with Sandoz to form Novartis, and 
eventually the new company agreed to synthesize the 
experimental drug—Gleevac—for patient testing. The 
results were dramatic: Drucker witnessed dozens of 
deep remissions. Today the drug is so effective that the 
cumulative number of surviving patients is significant: 
“As of 2009, CML patients treated with Gleevac are 
expected to survive an average of thirty years after 
their diagnosis. . . . Within the next decade, 250,000 
people will be living with CML in America.”4 

As this account reminds us, faculty members 
and administrators can fulfill an important shared 
governance role by collaboratively establishing the 
university-wide protocols for managing faculty inven-
tions that will protect the best interests of the faculty, 
the university, and the national science and research 
communities while also promoting technological 
innovation, public health, economic development, and 
the public good. The AAUP recommends that faculty 
senates, together with their university administration, 
consider adoption of principles 11–21, delineated 
below in section V, to ensure that academic inventions 
and intellectual property management advance all 
these goals while protecting academic freedom. 

III.  The Struggle over Faculty Intellectual 
Property 
Current disputes over faculty intellectual property 
have their roots in several trends and events. Declin-
ing state funding for higher education has led public 
universities to seek new revenue streams, including 
royalties from the licensing of faculty inventions. 
Unfortunately, many universities do not break even, 
and where there is licensing income, it is used not to 
offset costs in education but rather to supplement 
research budgets, which may actually create even more 
demands on administrative resources. More recently, 
the impulse to seek profits from faculty work has been 
extended to instructional materials. The long-term 
effects of landmark congressional legislation designed 
to stimulate campus-based research and develop-
ment have also come to a head over the last two 
years, dramatically increasing administrative efforts 
to control faculty intellectual property. Legislation in 
this area began with a 1980 bill sponsored by Senators 
Birch Bayh and Robert Dole, known as the Bayh-Dole 
Act. Although it continued with a 1981 tax credit for 

	 3.	Siddhartha	Mukherjee, The Emperor of All Maladies: A Biography 

of Cancer (New	York:	Scribner,	2010),	434. 	 4.	Ibid.,	400.
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research and development (enhanced in 1986) and 
relaxed antitrust rules for joint research and develop-
ment ventures passed in 1984, Bayh-Dole remains the 
key piece of legislation in current controversies. 

The Bayh-Dole Act addresses inventions and 
associated patent rights, not other forms of intellec-
tual property. It established a uniform policy across 
all government agencies with regard to the use of 
inventions by federal agencies in federally supported 
research at universities, nonprofit organizations, 
and small businesses. The act did not mandate that 
universities own or that they have a first right to 
own inventions made with federal support, nor did 
it require that they commercialize such inventions. It 
did require universities to honor the conditions of a 
standard patent-rights clause to be developed by the 
Department of Commerce for use in all federal fund-
ing agreements. That standard rights clause instructs 
universities to require their research personnel to make 
a written agreement to protect the government’s inter-
est in any inventions they may make. 

The written agreement—under the standard patent-
rights clause, to be required by universities of their 
research personnel—provides (1) that faculty members 
notify their university when they have made an inven-
tion with federal support; (2) that faculty members 
(as initial owners of their inventions) sign documents 
allowing patent applications to be filed when the 
owner of the invention, which may be the govern-
ment or an invention-management agent, desires such 
an application to proceed; and (3) that the inventors 
sign documents that establish the government’s rights 
in their inventions, which may include assignment of 
ownership or a grant to the government of a non-
exclusive right to use an invention developed with 
federal funds. The latter requirement assures federal 
agencies that they have access to federally funded 
inventions for government purposes. 

These requirements were spelled out in a patent- 
rights clause that Bayh-Dole authorized the Depart-
ment of Commerce to create. Universities—including 
the entire University of California system—have tried 
to claim that the only way they can guarantee that 
faculty members will honor these responsibilities is 
by taking ownership of all faculty inventions, but 
obviously there are contractual alternatives to what 
amounts to a wholesale institutional grab of signifi-
cant developments of faculty scholarship. Indeed, 
faculty members have long been able to honor these 
requirements without assigning their intellectual prop-
erty rights to the university. Bayh-Dole also carefully 

avoided dictating to universities and faculty members 
alike what patent rights they might be interested in 
or how these rights might be used—whether dedi-
cated to the public, licensed nonexclusively, licensed 
exclusively, or held so the university could develop an 
invention directly. 

Nowhere does the act mandate university owner-
ship of faculty inventions. Indeed, until a university 
intervenes—except for the requirement of the written 
agreement, which confirms the delegation of personal 
responsibility to potential inventors—the operative 
relationship is between the government and the inven-
tor. It is only when a faculty member chooses to assign 
rights to another agent, such as the university, that 
Bayh-Dole’s complexities come into play. 

Nevertheless, over the course of thirty years, US 
university patent managers came to interpret the Bayh-
Dole Act as granting them automatic ownership rights 
to all federally supported inventions generated on 
campus, including the right to license this intellectual 
property to industry and others in exchange for royal-
ties, equity, and other fees. The US Supreme Court, 
however, in its landmark 2011 decision in Stanford 
v. Roche, offered a different interpretation of the 
Bayh-Dole Act. The court firmly rejected the claims by 
Stanford and other institutions favoring federally sanc-
tioned, compulsory university ownership of faculty 
research inventions.5 

Stanford had sued Roche in 2005, alleging that 
Roche’s kits for detecting the human immunodefi-
ciency virus infringed university patents. After years 
of litigation, Stanford pushed its case to the highest 
court, with support from other universities, including 
many major research universities, who saw the case as 
an opportunity to secure court endorsement for their 
interpretation of Bayh-Dole.6 In an amicus brief filed 
on behalf of Stanford, the Association of University 
Technology Managers (a professional organiza-
tion representing university licensing staff) and the 

	 5.	The	complete	US	Supreme	Court	decision	in	Board of Trustees 

of Leland Stanford Junior University v. Roche Molecular Systems,  

Inc.	(2011)	is	available	at	http://www.supremecourt.gov/opinions

/10pdf/09-1159.pdf.	

	 6.	Maddy	F.	Baer,	Stephanie	Lollo	Donahue,	and	Rebecca	J.	Cantor,	

“Stanford v. Roche:	Confirming	the	Basic	Patent	Law	Principle	That	

Inventors	Ultimately	Have	Rights	in	Their	Inventions,”	les Nouvelles	

(March	2012):	12–23,	http://www.lesi.org/les-nouvelles/les-nouvelles

-online/march-2012/2012/02/29/stanford-v.-roche-confirming-the	

-basic-patent-law-principle-that-inventors-ultimately-have-rights-in	

-their-inventions.	

http://www.supremecourt.gov/opinions/10pdf/09-1159.pdf
http://www.supremecourt.gov/opinions/10pdf/09-1159.pdf
http://www.lesi.org/les-nouvelles/les-nouvelles-online/march-2012/2012/02/29/stanford-v.-roche-confirming-the-basic-patent-law-principle-that-inventors-ultimately-have-rights-in-their-inventions
http://www.lesi.org/les-nouvelles/les-nouvelles-online/march-2012/2012/02/29/stanford-v.-roche-confirming-the-basic-patent-law-principle-that-inventors-ultimately-have-rights-in-their-inventions
http://www.lesi.org/les-nouvelles/les-nouvelles-online/march-2012/2012/02/29/stanford-v.-roche-confirming-the-basic-patent-law-principle-that-inventors-ultimately-have-rights-in-their-inventions
http://www.lesi.org/les-nouvelles/les-nouvelles-online/march-2012/2012/02/29/stanford-v.-roche-confirming-the-basic-patent-law-principle-that-inventors-ultimately-have-rights-in-their-inventions
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Association of American Universities (an association 
of sixty-two top research universities), joined by six 
other research associations and five dozen universi-
ties, argued that Bayh-Dole had been “incredibly 
successful in stimulating innovation by giving universi-
ties certainty regarding their ownership of federally 
funded inventions.” The brief went on to argue that 
Bayh-Dole vested ownership of inventions made with 
federal funds in the university that contracted to do 
the research: “Where, as here, a university elects to 
exercise its right under Bayh-Dole to retain title to an 
invention, the individual inventor cannot assign that 
invention to a third party because the invention is 
assigned, by operation of law, to the university.”7 

But the Supreme Court in its ruling refuted this 
interpretation of the law. For while Bayh-Dole requires 
universities to secure faculty agreement to protect 
and honor the US government’s interest in federally 
funded inventions, the Court concluded that there was 
nothing in the act that automatically vested title to 
faculty members’ own inventions in their university 
employers. Nor does the act require faculty members 
to assign their inventions to their universities or any 
other agent for management. 

In its own successful amicus brief, the AAUP 
elaborated on this very point, arguing that Bayh-Dole 
does not alter the basic ownership rights granted 
to inventors by law. Rather, it helps bring inven-
tions forward to benefit the public by clarifying that 
government agencies are to allow certain assignees 
of federally funded inventions to retain ownership, if 
and when they come to accept ownership, provided 
they meet various requirements to protect the gov-
ernment’s interest and the public interest.8 The high 
court agreed, ruling that US patent law has always 
favored, and should continue to favor, the rights 
of individual inventors and that universities need a 
written assignment from researchers to establish own-
ership of their inventions. 

The AAUP considers Stanford v. Roche an impor-
tant victory for faculty rights. The Supreme Court 
decision demonstrates once again that academic 
researchers and inventors remain, as they have tra-
ditionally been, much more than mere employees of 

their institutions, a conclusion underscored by the 
respect afforded them by the federal government in 
its contracting with universities. Arguments underly-
ing the compulsory assignment of faculty intellectual 
property to university employers (which continue 
to be advanced by Stanford, the Association of 
University Technology Managers, the Association of 
American Universities, and many university admin-
istrations) begin with the assumption that faculty 
members are no different from corporate employees 
who owe their employers the fruits of their labor. 
But the AAUP’s 1915 Declaration of Principles on 
Academic Freedom and Academic Tenure antici-
pated and firmly disputed that claim. The declaration 
observed that faculty members could not maintain 
academic freedom and the ability to serve the interests 
of society as truly independent experts and academic 
scholars unless they were recognized as “appointees,” 
not corporate employees. 

Few academic administrators would now disagree 
that academic freedom firmly secures faculty mem-
bers’ rights to direct and control their own scholarly 
research and classroom instruction. By attempting to 
assign ownership of faculty research inventions (and, 
more broadly, intangible assets in any form) to institu-
tions, university administrations are effectively arguing 
that faculty members lose academic freedom the 
moment they become inventors, at which point their 
scholarly autonomy disappears and they become mere 
employees. The argument amounts to an assertion of 
employer control over faculty research, including the 
dissemination and possible future uses of academic 
research discoveries and results. Such a claim is as 
objectionable for faculty research as it is for classroom 
instruction. It is also objectionable to postdoctoral 
fellows and students, who should never be expected to 
give away their rights as inventors to their universities. 

Of course, professors (and other kinds of aca-
demic investigators) may choose to negotiate separate 
contractual agreements with their universities outside 
of their normal teaching, research, and scholarly 
responsibilities. These agreements typically involve the 
performance of optional tasks that may be expressly 
identified in advance as “works for hire,” in which 
university ownership claims to resulting intellectual 
property may be reasonably included by mutual 
agreement. Such a situation might arise, for example, 
if a professor voluntarily consents to signing a dis-
crete work-for-hire contract to develop a new online 
course. This kind of arrangement—which permits 
a university to own and distribute a course through 

	 7.	Lisa	Lapin,	“Stanford	‘Disappointed’	in	Supreme	Court	Ruling	in	

Roche	Case,”	Stanford	University	Press	Release,	June	7,	2011,	http://

news.stanford.edu/news/2011/june/court-roche-ruling-060711.html.	

	 8.	Kathi	Westcott,	“Faculty	Ownership	of	Research	Affirmed,”		

Academe,	September–October	2011,	7–8,	http://www.aaup.org/AAUP

/pubsres/academe/2011/SO/nb/patentlaw.htm.	

http://www.aaup.org/AAUP/pubsres/academe/2011/SO/nb/patentlaw.htm
http://www.aaup.org/AAUP/pubsres/academe/2011/SO/nb/patentlaw.htm
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its online education division—is altogether different 
from university claims to automatic, broad ownership 
of all intellectual property developed in the course of 
ordinary and continuing faculty research, scholarship, 
and teaching. Such claims pose a direct challenge to 
academic freedom because they undermine faculty 
members’ ability to control and direct the dissemina-
tion of their research. 

That said, it is altogether inappropriate to require 
a faculty member to cede ownership of a course to 
the university merely because the course is prepared 
in a format suitable to online presentation. Faculty 
members who do so should realize they may be sign-
ing away to the university their right to modify the 
course or control its performance. The university 
may modify the course, assign it to someone else to 
teach, or change the attribution of authorship. The 
major national outlets for massive open online courses 
(MOOCs) are so far apparently not demanding 
ownership of university-based courses. Nor do they 
require universities to assert ownership. University 
administrators are simply exploiting the situation as 
an opportunity to take ownership of instructional 
intellectual property, when all that is needed is for a 
faculty member to grant permission to the university 
to host a course in an online program. 

Contrary to the emerging pattern of coopting 
the faculty’s instructional intellectual property, an 
April 2013 memorandum from the California State 
University, Long Beach, administration established an 
interim agreement for faculty members applying for 
2013 internal grants to support development of online 
courses, using a very different approach to define a 
principle that could be widely adopted: 

the faculty member shall retain ownership of all 
works he or she produces for . . . online instruc-
tion. Thus, in the absence of a separate, written 
“work-for-hire agreement” which may supersede 
this agreement, the undersigned faculty mem-
ber shall be deemed to be the sole owner of all 
intellectual property rights in his or her course 
materials, even though the faculty member is 
receiving a financial stipend to support the cre-
ation of online lectures, electronic presentations, 
podcasts, quizzes, tests, readings, simulations, 
including development of software, and other 
teaching and learning activities or material. The 
fact that the faculty member might use common 
campus resources (e.g., computers, library books, 
library databases, software licensed to CSULB for 

faculty and staff use, consultations with reference 
librarians, assistance from the Faculty Center 
for Professional Development and Instructional 
Technology Support Services staff) shall not alter 
faculty ownership of the works produced by the 
faculty member. 

Faculty handbooks or collective bargaining agree-
ments could embody the principle at stake—rejecting 
any institutional claim of ownership based on the use 
of university resources in course development—with 
the following language: 

The university shall make no claim of ownership 
or financial interest in course materials prepared 
under the direction of a faculty member unless 
the university and faculty member have so agreed 
in a separate, voluntary agreement. Payment of a 
financial stipend, use of university resources, or 
release time to develop course materials shall not 
be construed by the university as creating a basis 
for a claim of institutional ownership of such 
materials, nor shall it be assumed that a work-for-
hire relationship exists between the university and 
the faculty member with regard to the preparation 
of any such materials. 

A provision like this would be especially relevant 
to the creation of MOOCs, where the use of university 
resources—especially assistance from staff—tends to 
be greater. One might note, however, that universi-
ties do not typically ask for an actual accounting of 
resources used. 

The Stanford v. Roche decision challenges a 
number of practices university administrators have 
imposed on faculty members since Bayh-Dole, prac-
tices that lack legal standing. Soon after the Supreme 
Court’s ruling, intellectual property experts predicted 
that US universities would respond defensively by 
incorporating new clauses in faculty employment 
contracts that assign ownership of faculty inventions 
to the institutions automatically.9 The University of 

	 9.	See	Matt	Jones,	“Supreme	Court	Rules	for	Roche,	Clarifies	

Bayh-Dole,”	GenomeWeb Daily News,	June	6,	2011:	“The	most	likely	

effect	of	the	ruling	will	be	that	universities	will	begin	making	sure		

that	their	employees	sign	assignation	agreements	that	make	it	clear		

if	they	expect	to	own	the	rights	to	the	patents	their	employees	gener-

ate,	Steve	Chang,	an	attorney	with	the	IP	firm	Banner	and	Witcoff,		

told	GenomeWeb Daily News	Monday.”	For	an	example	of	a	compre-

hensive	claim	of	intellectual	property	ownership	by	a	university,	see	

the	University	of	Washington’s	“Patent	and	Invention	Policy”	at		

http://www.washington.edu/admin/rules/policies/PO/E36.html.

http://www.washington.edu/admin/rules/policies/PO/E36.html
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California is acting comprehensively with a differ-
ent strategy: at the end of 2011 it began demanding 
that current faculty members sign a letter assigning 
ownership to all their future inventions to the univer-
sity.10 Such an arrangement is called an assignment of 
expectant interests, or a “present assignment.” The 
claim made for such assignments is that they become 
effective the moment an invention is made, without 
the need for notice to the university, review of circum-
stances, or a determination of the university’s proper 
interest in the invention as provided by policy. 

The AAUP has in its files copies of letters from 
senior UC administrators informing UC faculty mem-
bers that the university will refuse to approve their 
grant applications if they have not signed the new 
patent/invention assignment form. Indeed, the univer-
sity is withdrawing already-submitted applications if 
faculty members refuse to comply. 

In requiring present assignment of all future pat-
ent rights from current faculty members, the UC 
system is effectively violating the agreements faculty 
members made when they were appointed, for it 
had long followed a policy of evaluating inventions 
on a case-by-case basis. If that long-standing policy 
had contractual status, then the new requirement 
effectively modifies a contract without negotiation 
or consent. At the same time, institutions like the 
University of Illinois that have responded to Stanford 
v. Roche simply by posting a universal claim to institu-
tional patent ownership on the university website are 
no better observers of academic freedom and faculty 
rights. They are imposing an objectionable condition 
of employment without a contract at all. 

These deliberate strategies represent a disturbing, 
ongoing trend. Most of the developments in uni-
versity research and invention policies over the past 
thirty years have significantly limited or even ended 
opportunities for faculty investigators and inventors 
to control the disposition of their research results 

and instructional materials, whether prepared for 
their colleagues, for a research sponsor, for industry, 
or for the classroom. Some universities, such as the 
University of Washington, invoke state ethics laws 
to exclude faculty investigators from participating 
in intellectual property and invention-management 
transactions involving the state because, the universi-
ties argue, the faculty members might receive pay and 
other financial benefits from such negotiations (such 
as summer salary, which would not otherwise be allo-
cated) and might therefore have a personal interest in 
the research agreement. 

Universities also now sometimes insert automatic 
institutional ownership clauses into standard spon-
sored research agreements with industry and private 
foundations, claiming title and management rights 
to all faculty inventions created under the agreement 
even when the sponsor does not require such institu-
tional interest. Faculty members with little bargaining 
power, including PhDs in their first tenure-track jobs, 
are particularly vulnerable to pressure to sign away 
their invention rights, possibly for their entire careers. 

Many current university policies distinguish 
between faculty intellectual property that can be 
protected by copyright and intellectual property that 
is patentable, with universities commonly asserting 
automatic institutional ownership claims only on 
patentable intellectual property. This distinction is 
fundamentally flawed and should not be used in deter-
mination of ownership rights: it is not based on any 
rational analysis of the nature of faculty research and 
productivity, and it violates academic freedom. Indeed, 
the possibility arises that universities will expand their 
intellectual property ownership claims to copyright-
able faculty work as well, given that the distinction in 
this context is arbitrary. 

Since 2007 the National Association of College and 
University Attorneys (NACUA) has promoted univer-
sity ownership of both patentable and copyrightable 
intellectual property. That year, four attorneys deliv-
ered a paper, “Creating Intellectual Property Policies 
and Current Issues in Administering Online Courses,” 
at NACUA’s annual meeting, and NACUA posted the 
paper on the members-only section of its website. The 
AAUP obtained a copy in 2012, and Inside Higher Ed 
subsequently obtained permission from NACUA to 
make it public.11 The authors call for comprehensive 

	 10.	The	University	of	California’s	letter	of	assignment	that	all	faculty	

members	are	required	to	sign	reads,	in	part,	“[in]	consideration	of	

my	employment,	and	of	wages	and/or	salary	to	be	paid	to	me	during	

any	period	of	my	employment,	by	University,	and/or	my	utilization	of	

University	research	facilities	and/or	my	receipt	of	gift,	grant,	or	contract	

research	funds	through	the	University	.	.	.	I	acknowledge	my	obligation	

to	assign,	and	do	hereby	assign,	inventions	and	patents	that	I	conceive	

or	develop	1)	within	the	course	and	scope	of	my	University	employment	

while	employed	by	the	University,	2)	during	the	course	of	my	utilization	

of	any	University	research	facilities,	or	3)	through	any	connection	with	

my	use	of	gift,	grant,	or	contract	research	funds	received	through	the	

University.”

	 11.	Beth	Cate,	David	Drooz,	Pierre	Hohenberg,	and	Kathy	Schulz,	

“Creating	Intellectual	Property	Policies	and	Current	Issues	in	

Administering	Online	Courses”	(paper	presentation,	NACUA	meeting,	
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university ownership of faculty intellectual property 
whenever its creation has involved substantial use of 
university resources. “Substantial resources,” they 
argue, “might include specialized computer resources 
or other equipment and significant use of student or 
research support.” A large number of income-produc-
ing activities, including textbook authorship, would 
readily fall under this broad definitional umbrella. 

The NACUA paper also stipulates that institutions 
may claim a share of faculty consulting income if “the 
faculty member is involved with university research in 
the same area as the consulting” or if the consulting is 
in the same general area in which the faculty mem-
ber teaches. Both conditions are widely applicable to 
faculty members consulting across numerous academic 
disciplines. Indeed, it is improbable that faculty mem-
bers would be consulting in areas for which they have 
no demonstrated expertise as scholars and teachers. 
The NACUA paper further recommends that faculty 
members’ right to make any software they have cre-
ated freely available through open-source licensing 
should be subject to review to determine whether “the 
goals of the institution would be better served through 
commercialization.” Such positions are serious chal-
lenges to academic freedom; from the perspective of 
universities’ long-standing commitments to broad pub-
lic dissemination of new knowledge, they are all the 
more troubling. If a professor judges that his or her 
research would be more broadly used in continuing 
research or commercial applications if it were freely 
disseminated through “open sourcing,” why should 
that professor be compelled to adhere to the dictates 
of the university’s technology-transfer officers, who 
typically have far less insight into the technology in 
question and its possible applications? Why, further-
more, should faculty members lose the right to provide 
open access to their research if the technology-transfer 
office’s preference for control—and the imposition of 
licensing fees—stems principally from a desire to maxi-
mize revenue for the university rather than a desire to 
maximize public use of the invention? Such preferences 
for profit seeking undermine claims that institutional 
ownership is the best route to serving the public good. 

The recommendations contained in the 2007 
NACUA paper violate the fundamental principle that 
faculty members should control their own research, 
and they further encourage universities to assert 
control over all potentially profitable faculty research 
products, regardless of whether those products are 
subject to copyright or are patentable. Indeed, one 
attitudinal survey of university technology-transfer 
officers, conducted by researchers Jerry Thursby, 
Richard Jensen, and Marie Thursby, found that most 
such individuals assume that comprehensive insti-
tutional ownership of faculty inventions is already 
the norm.12 In response to the question “Who owns 
inventions and materials made or developed by faculty 
members or other personnel in your university?” 
all but one technology-transfer officer in the sample 
asserted that the university owns patentable inven-
tions and materials. For copyrightable inventions, 66 
percent stated that the university was also the owner. 

A compulsory ownership claim changes the rela-
tionship between the faculty and the administration 
from one of administrative governance and support to 
one of an employer with authority over the disposition 
of work of employees. However routine in companies, 
such a relationship is neither routine nor acceptable for 
university faculty members. 

Interestingly, the history of intellectual prop-
erty management at universities makes it clear that 
some institutions once strongly respected faculty 
intellectual property rights.13 Whereas Stanford, 
the Massachusetts Institute of Technology, and the 
University of Illinois sought comprehensive control 
over faculty intellectual property as early as the 1930s 
or 1940s, the University of California’s 1943 policy 
went a different route: “Assignment to the Regents of 
whatever rights the inventor or discoverer may possess 
in the patent or appointment of the Board as the agent 
of the inventor or discoverer shall be optional on the 
part of the faculty member or employee.” Rutgers was 

San	Diego,	CA,	November	7–9,	2007).	See	also	Cary	Nelson,	“Whose	

Intellectual	Property?,” Inside Higher Ed,	June	21,	2012,	http://www

.insidehighered.com/views/2012/06/21/essay-faculty-members-and	

-intellectual-property-rights.	The	paper	is	posted	on	NACUA’s	members-

only	website,	but	NACUA	permitted	Inside Higher Ed to	link	to	it,	noting	

that	while	the	paper	reflected	the	authors’	views	at	the	time,	some	of	

the	issues	may	have	changed	since	then.

	 12.	Kerry	G.	Thursby,	Richard	Jensen,	and	Marie	C.	Thursby,	

“Objectives,	Characteristics	and	Outcomes	of	University	Licensing:	A	

Survey	of	Major	US	Universities,”	The Journal of Technology Transfer	

26,	no.	1/2	(2001):	59–72.	

	 13.	Thirty-seven	university	patent	policies	were	reprinted	in	the	

appendix	to	Archie	M.	Palmer,	Survey of University Patent Policies: 

Preliminary Report (Washington,	DC:	National	Research	Council,	1948).	

Also	see	Archie	M.	Palmer,	University Research and Patent Policies, 

Practices, and Procedures	(Washington,	DC:	National	Academy	of	

Science–National	Research	Council,	1962),	for	a	more	extensive	list	of	

patent	policies.	

http://www.insidehighered.com/views/2012/06/21/essay-faculty-members-and-intellectual-property-rights
http://www.insidehighered.com/views/2012/06/21/essay-faculty-members-and-intellectual-property-rights
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even more concise in 1946: “the University claims no 
interest in any invention by members of its staff.” That 
same year the University of Cincinnati affirmed “the 
right of absolute ownership by a faculty member or 
student or other person connected with the teaching or 
research staff of the University of his own inventions, 
discoveries, writings, creations, and/or developments, 
whether or not made while using the regular facility  
of the University.” Columbia included an exception 
typical of a number of institutions: “While it is the 
policy of the Faculty of Medicine to discourage the 
patenting of any medical discovery or invention[,] . . .  
the right of staff members in other divisions of the 
University to secure patents on their own inventions  
is well recognized.” 

The policy for the University of Texas, adopted in 
1945, similarly asserted that “the title to a patent for 
any discovery or invention made by an employee of 
the University of Texas belongs to the said employee 
and he is free to develop or handle it in any man-
ner he sees fit.” The University of Arizona in 1939 
also declared that “no inventor shall be compelled 
to submit an invention to the Patent Committee.” 
Princeton adopted its policy in 1938: “If a member of 
the University desires to obtain a patent on his own 
responsibility he may do so.” All three institutions 
did mandate modest profit sharing, which remains 
an appropriate and reasonable practice today. These 
university policies demonstrate that faculty research 
ownership and intellectual property rights do not have 
to be invented; they merely need to be revived, publi-
cized, and reinforced. 

The Stanford v. Roche decision opens the door for 
faculty members and their governing bodies to press 
for a return to the far stronger faculty inventor rights 
that led the development of new technology in the 
decades prior to the passage of the Bayh-Dole Act, 
and it highlights the need for more visionary shared 
governance systems around intellectual property and 
invention management. The Supreme Court’s ruling 
strongly bolsters the AAUP’s position that faculty 
members should be free to control the disposition of 
their scholarship without interference by university 
intellectual property administrators. It logically fol-
lows that faculty members should be free to choose 
how their inventions are managed, including how best 
to disseminate, license, or develop their discoveries, as 
well as which management agent is best equipped to 
work with them to handle the patenting and license 
negotiations. As a university makes disposition of 
these rights a condition of employment, these rights 

could be secured for faculty members in collective 
bargaining agreements. 

Under such a system, professors might very well 
choose to grant invention rights to their own institu-
tions. But those institutions would have to compete  
for faculty business on a level playing field; they could 
not simply claim automatic monopoly control over 
faculty research. Instead, they would have to offer 
services consistent with faculty investigator objectives 
and be held accountable for the commitments made 
to support licensing of the invention. The institutions 
would also, then, have to show how their program  
of invention deployment better served the public than 
comparable services offered by private invention- 
management agents. Faculty members could choose 
instead to work with an outside intellectual property 
expert or management agency (unless they had previ-
ously agreed otherwise). 

Allowing faculty members to retain title to their 
inventive scholarship protects academic freedom and 
inventors’ rights. It also requires universities to work 
much more collaboratively with faculty members, 
both in negotiations over individual faculty inventions 
and in the development of shared protocols to guide 
invention-management practices university-wide. The 
establishment of such shared governing protocols for 
the management of university intellectual property 
is critically important. In its 2011 report Managing 
University Intellectual Property in the Public Interest, 
the National Research Council and the National 
Academies called on faculty members, administrators, 
and other constituencies with an interest in campus-
based inventions and intellectual property management 
practices to develop such protocols. As the authors of 
the report explained, “It is essential that universities 
give a clear policy mandate to their technology transfer 
offices and acknowledge the tensions among frequently 
stated goals: knowledge dissemination, regional 
economic development, service to faculty members, 
generation of revenue for the institution, and, more 
recently, addressing humanitarian needs.”14 

Most universities currently operate without clear 
shared governance protocols to guide their invention-
management and technology-transfer operations. 
The result is the widespread complaint—from faculty 
members, industry, private foundations, legal experts, 

	 14.	National	Research	Council,	Managing University Intellectual 

Property in the Public Interest	(Washington,	DC:	The	National	

Academies	Press,	2010),	http://www.nap.edu/catalog.php?record_

id=13001.	See	recommendations	1	and	2,	quoted	on	pages	4	and	66.
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government agencies, and public interest groups—that 
universities are unaccountable, overly focused on max-
imizing profits, and ineffective in managing inventions 
in the public interest. In 2007, officials from the Ewing 
Marion Kauffman Foundation, the leading US foun-
dation dedicated to entrepreneurship research, wrote 
that university-based technology-transfer offices “were 
envisioned as gateways to facilitate the flow of innova-
tion but have instead become gatekeepers that often 
constrain the flow of inventions and frustrate faculty, 
entrepreneurs, and industry.”15 Many in industry are 
quite vocal about the poor university management of 
research inventions, the lack of sufficient expertise in 
university technology-transfer offices, and the imposi-
tion of excessive licensing restrictions and fees that 
impede industry use.16 

The AAUP agrees with the US Supreme Court that 
universities have a legal obligation to honor faculty 
inventor rights and to respect the central role of faculty 
members in the disposition of intellectual property 
deriving from their own research. The strongest 
opposition to this position is likely to emanate from 
the technology-transfer offices themselves, which 
have a vested interest in the status quo. In a written 
public comment submitted to the AAUP on July 17, 
2012—after the Supreme Court’s Stanford v. Roche 
ruling—AUTM’s board of directors continued to 
proclaim that as “employees of a university, faculty 
members are subject to employment contracts like any 
other profession” and should not be granted “free 
agency” when it comes to the ownership and manage-
ment of their research discoveries and inventions. 

According to AUTM’s letter, compulsory 
assignment of invention rights is justified because tech-
nology-transfer offices are best equipped to fulfill the 
public objectives of technology transfer, which AUTM 
defines as follows: “1. to give taxpayers a return on 
their invested research dollars, and 2. to benefit the 
public by transferring new technologies for public 
use expeditiously and effectively.” In AUTM’s view, 

university technology-transfer offices (also known as 
technology-licensing offices, or TLOs) are the most 
experienced managers of these inventions and also the 
least biased: “University TLOs, experienced in dealing 
with multiple inventors and multiple institutions, are 
in the best position to be neutral, objective, and unbi-
ased advocates of federally funded inventions. Further, 
the benefit of this expertise extends to the transfer of 
technologies that have other sources of funding.” 

AUTM provided no evidence to support its 
assertions, but most data on the management of 
campus-based research and inventions would counter 
the claim that technology-transfer offices are neutral 
and unbiased guardians of the public interest. Most 
universities expect these offices to be financially self-
sustaining, which, given their operating costs, creates 
a strong incentive for their officers to put institutional 
revenue generation ahead of competing public inter-
est goals. The survey cited above found that university 
technology-transfer officers rank revenue generation 
(from licensing royalties and fees) as their top priority, 
valuing it over widespread use of faculty inventions 
and even effective commercialization. 

Yet there is one general caveat that applies to all 
invention-management negotiations: no party to a 
contract is inherently immune to disabling motivations 
and biases. Faculty inventors and administrators alike 
may be biased by the apparent opportunity for sub-
stantial profit when negotiating intellectual property 
and research contracts. The reality of such influences 
strengthens the argument for collectively defined 
university intellectual property protocols, such as the 
ones we recommend. These protocols could benefit the 
public by clarifying institutional support for proce-
dures by which creative workers hosted by a university 
may transfer academic knowledge to society. When 
universities assume monopoly ownership over research 
inventions (and therefore do not negotiate with fac-
ulty inventors or face competition from independent 
intellectual property management agencies and profes-
sionals), they have a powerful incentive to pursue more 
restrictive licensing arrangements, which they believe 
are more profitable. In actual practice, such behaviors 
tend to rely on a very few licensing deals generating a 
disproportionate amount of licensing income, while 
the vast majority of inventions claimed by a univer-
sity languish: the extra licensing income serves to file 
patents—that is, to claim formal institutional owner-
ship of inventions—but is not used to transfer these 
inventions to the public. In fact, the institutionally 
created patents become barriers to access and serve 

	 15.	Robert	E.	Litan,	Lesa	Mitchell,	and	E.	J.	Reedy,	“Commercializing	

University	Innovations:	A	Better	Way”	(working	paper),	http://

regulation2point0.org/wp-content/uploads/downloads/2010/04/RP07	

-16_topost.pdf.	

	 16.	Bayh-Dole—The Next 25 Years, Testimony Before Comm. on 

Science and Technology, Subcomm. On Technology and Innovation,	

110th	Cong.	(July	17,	2007)	(Statement	of	Wayne	Johnson,	vice	presi-

dent	of	university	relations,	Hewlett-Packard);	David	Kramer,	“Universi-
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to undermine the value of the research that led to the 
discoveries and inventions in the first place. 

In its written comments, AUTM argued that in 
order to foster successful technology transfer, it was 
necessary to give universities the power to patent 
government-funded inventions and license them exclu-
sively to private companies. Otherwise, it stated, those 
companies would be unwilling to invest the capital 
required to bring embryonic academic inventions into 
commercial development. This more aggressive univer-
sity focus on patents and exclusive licensing may aid 
in the development of some inventions, but—as recent 
cases involving stem cells, breast cancer genes, disease 
patents, and software demonstrate—it by no means 
helps with all university discoveries, and it is often not 
in the public interest. 

AUTM and the university technology-licensing 
community routinely disparage all alternatives to their 
adopted policy model. Viable alternatives include using 
specialized invention-management agents, allowing 
investigators and inventors to work with the intellec-
tual property attorneys and management agents of their 
choice, using nonexclusive licensing to promote compe-
tition and free enterprise, dedicating inventions to the 
public domain, using open innovation strategies, and 
licensing for quality control without requiring payment. 
Studies show that such alternative methods of technol-
ogy transfer remain the most common channels by 
which industry gains access to academic knowledge and 
inventions. One survey of firms in the manufacturing 
sector reported that the four highest-ranked avenues for 
accessing university knowledge were traditional, open 
academic channels: publications, conferences, informal 
information exchange, and consulting.17 Patents and 
licensing ranked far lower on the list. Even in phar-
maceuticals, where patents and licenses are considered 
important to facilitate commercialization, firms still 
rely heavily on traditional open channels.18 

The notion that stronger intellectual property 
control accelerates commercialization of federally 
funded research runs contrary to important economic 
principles. When publicly funded knowledge is “non-
rivalrous,” as academic science frequently is, its use in 

additional applications poses no real economic cost. 
By contrast, when any one party is denied access to 
a discovery, it can stifle the potential for continuing 
research and other commercial applications.19 

Ironically, most academic inventions reach the 
attention of strategically located people in industry 
through existing contacts with faculty inventors. 
When Thursby and colleagues asked technology-
transfer officers to describe the procedures used to 
market scholarly work, the role of faculty inventors 
was paramount. Fifty-eight percent of the respondents 
listed faculty inventor contacts as useful for marketing 
academic technology to industry. “It is also likely,” 
noted the survey’s authors, “that some of the 75% of 
[the technology-transfer officers] who listed personal 
contacts as important were referring to the personal 
contacts of faculty.” A companion survey of businesses 
that license university technologies generated similar 
results: 46 percent of industry respondents said that 
personal contacts between their research and devel-
opment staff and university faculty members were 
extremely important in identifying new technologies to 
license.20 These results accord with a 1999 study find-
ing that 56 percent of the primary leads for university 
license adoptions, in the 1,100 licenses examined, 
originated from faculty members.21 Technology-
transfer offices, these surveys suggest, could not 
operate effectively without help from faculty inven-
tors, through their contacts in industry and their deep 
knowledge of invention technologies and applications. 
According to the authors of the survey on technology-
transfer officers, “[t]he importance of the faculty in 
finding licensees follows . . . from the generally early 
stage of university technologies since, for such technol-
ogies, it is the faculty who are able best to articulate 
the value and nature of such technologies.” 

It thus seems particularly shortsighted for AUTM 
and university administrations to insist on the compul-
sory assignment of faculty research inventions to the 
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university—a process that necessarily distances faculty 
members from the management and marketing of their 
own inventions. Given that faculty inventors have the 
deepest knowledge of their own inventions and some-
times are sole sources of the expertise that surrounds 
their scholarly work (which is often experiential and 
cannot be patented), it is simply sound policy for 
faculty members to control the dissemination of their 
own scholarship and research. 

In seeking to strengthen these rights, faculty 
members will likely face considerable opposition from 
university technology-licensing officers and universi-
ties’ legal counsel, who have grown accustomed to 
asserting monopoly positions on faculty scholar-
ship and have a powerful interest in maintaining 
the status quo that funds their salaries. Propelled by 
Bayh-Dole and other legislative reforms, universities 
have invested heavily in their technology ownership 
and licensing operations over the last three decades, 
expending large sums on licensing staff, legal experts, 
patenting and licensing fees, and intellectual property–
related litigation. 

This expenditure has certainly brought some 
returns for a handful of institutions, but it has also 
generated substantial infrastructure overhead and 
expense. From 1983 to 2003, the number of patents 
issued directly to American universities grew from 
434 to 3,259.22 The overwhelming majority of these 
patents were concentrated in biomedicine, but pat-
ents also came from engineering, computer science, 
agriculture, and numerous other fields. Universities, 
however, refuse to disclose how many of these patents 
have not been licensed and, of those that have, which 
of these licenses have resulted in new products made 
available to the public at a reasonable cost. Total 
annual revenues from the licensing of university inven-
tions increased from roughly $200 million in 1991 to 
$1.85 billion in 2006.23 In 2007, AUTM reported a 

total of 3,148 cumulative, operational start-up firms 
associated with US university patenting and licensing 
activities. But it does not report how many of these 
firms are still in business or which of them has ever 
produced a new product offered for sale.24 

The figures are intended to look impressive. But 
they are not. Contrary to widespread assumptions, 
most universities have not actually generated sub-
stantial income from their patenting and licensing 
activities, nor has their licensing activity resulted in a 
significant number of new products coming into com-
mercial use. Only roughly two dozen US universities 
with “blockbuster” inventions generate sizable revenue 
from their licensing activities.25 A 2006 econometric 
analysis found that, after subtracting the costs of pat-
ent management, universities netted “on average, quite 
modest” revenues from 1998 until 2002, two decades 
after Bayh-Dole took effect. The study concluded: 
“[U]niversities should form a more realistic perspec-
tive of the possible economic returns from patenting 
and licensing activities.”26 Lita Nelsen, director of 
the technology-licensing office at MIT, made simi-
lar observations: “[T]he direct economic impact of 
technology licensing on the universities themselves has 
been relatively small (a surprise to many who believed 
that royalties could compensate for declining federal 
support of research) . . . [M]ost university licensing 
offices barely break even.”27 Licensing offices less than 
twenty years old and institutions with annual research 
budgets of less than $100 million have particular dif-
ficulty breaking even. Those universities, especially, 
should adopt policies that restore faculty control of 
their inventive scholarship, for financial reasons and to 
protect academic freedom and support innovation. The 
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blockbuster invention that a faculty member might 
make is more likely to benefit the institution when 
the relationship between the faculty inventor and the 
university is one of voluntary collaboration than when 
it is governed by a compulsory ownership policy. 

Supporters of Bayh-Dole may have hoped the 
legislation would create opportunities for universities 
to manage academic inventions made with federal 
support and thus speed the pace of technological 
innovation in the United States. But here too the 
legislation’s economic legacy has been mixed. Though 
university patents soared after Bayh-Dole, studies have 
found that academic patenting does not correlate well 
with increased industrial use or commercial develop-
ment of academic discoveries.28 A 2002 study of the 
patent portfolios of Stanford and Columbia found 
that, of eleven major inventions, seven would have 
been commercialized without any assertion of patent 
rights or technology-transfer office licensing, because 
“strategically located people in industry were well 
aware of the university research projects even before 
the universities’ [technology-transfer offices] began to 
market the inventions.” 

IV.  AAUP Policy Statements on Copyright and 
Patent Rights 
The academic freedom principles undergirding 
principle 11 (below) have been guiding the AAUP 
since its founding. To our knowledge, this principle 
has not been endorsed previously by other profes-
sional academic groups; however, it builds on several 
recent policy statements issued by the AAUP relating 
to faculty-generated intellectual property. It is also 
consistent with long-standing principles of academic 
freedom and with US patent and copyright laws per-
taining to the ownership rights of inventors. 

As the AAUP’s 1999 Statement on Copyright 
observed regarding faculty research and inventions 
subject to copyright, “the faculty member rather than 
the institution determines the subject matter, the intel-
lectual approach and direction, and the conclusions”; 
for the institution to control the “dissemination of the 
work” would be “deeply inconsistent with fundamen-
tal principles of academic freedom.” The statement 
goes on to note that “it has been the prevailing 
academic practice to treat the faculty member as the 

copyright owner of works that are created indepen-
dently and at the faculty member’s own initiative for 
traditional academic purposes.” And it adds, “It is 
unlikely that the institution will be regarded as having 
contributed the kind of ‘authorship’ that is necessary 
for a ‘joint work’ that automatically entitles it to a 
share in the copyright ownership.” 

In 1998, the AAUP established a Special 
Committee on Distance Education and Intellectual 
Property Issues, which released several documents the 
following year, including one recommending language 
for campus policies regarding intellectual property 
rights and management, Sample Intellectual Property 
Policy and Contract Language. This document 
begins, “The copyright statement takes as its guiding 
assumption that the faculty member (or members) 
who create the intellectual property own the intellec-
tual property,” adding that “that assumption applies 
to the patent area as well.” It goes on to recom-
mend the following language for campus adoption: 
“Intellectual property created, made, or originated 
by a faculty member shall be the sole and exclusive 
property of the faculty, author, or inventor, except 
as he or she may voluntarily choose to transfer such 
property, in full or in part.” Drawing on a detailed 
discussion of “work made for hire” in the Statement 
on Copyright, the special committee endorsed the 
following: “A work should not be treated as ‘made 
for hire’ merely because it is created with the use of 
university resources, facilities, or materials of the sort 
traditionally and commonly made available to faculty 
members.” It went on to note: “Funds received by the 
faculty member from the sale of intellectual property 
owned by the faculty author or inventor shall be 
allocated and expended as determined solely by the 
faculty author or inventor.” Recognizing the current 
trend for universities to assign intellectual property 
rights to institutions involuntarily, the AAUP further 
warned in its Statement on Copyright: “If the faculty 
member is indeed the initial owner of copyright, then 
a unilateral institutional declaration cannot effect a 
transfer, nor is it likely that a valid transfer can be 
effected by the issuance of appointment letters to new 
faculty members requiring, as a condition of employ-
ment, that they abide by a faculty handbook that 
purports to vest in the institution the ownership of  
all works created by the faculty member for an indefi-
nite future.” 

The AAUP’s Statement on Distance Education and 
Intellectual Property is prefaced by a warning that 
the “vital intersection of emergent technologies and 
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the traditional interests of faculty members in their 
own intellectual products requires scrutiny and the 
formulation of policies that address the former while 
preserving the latter.” The statement itself emphasizes 
that “the faculty should have primary responsibility 
for determining the policies and practices of the insti-
tution in regard to distance education.” That includes 
authority for determining whether particular courses 
should receive credit at a college and how much credit 
they should receive. The statement does not anticipate 
the phenomenon of a MOOC enrolling one hun-
dred thousand students, but it takes a firm stand on 
principles that should govern online courses no matter 
what their size: “Provision should also be made for 
the original teacher-creator, the teacher-adapter, or an 
appropriate faculty body to exercise control over the 
future use and distribution of recorded instructional 
material and to determine whether the material should 
be revised or withdrawn from use.” 

Even when a faculty member willingly creates a 
distance education course on a work-for-hire basis, 
the statement clarifies a key condition: “the faculty 
member should, at a minimum, retain the right to 
take credit for creative contributions, to reproduce 
the work for his or her instructional purposes, and 
to incorporate the work in future scholarly works 
authored by the faculty member.” 

Principle 11 was additionally informed by recent 
evidence of university technology-transfer offices 
abrogating the academic freedom rights of faculty 
in intellectual property decisions pertaining to their 
research (some of these cases are discussed above or in 
Recommended Principles to Guide Academy-Industry 
Relations) and by a 2010 faculty advisory board rul-
ing in an academic freedom case involving a dispute 
between Stanford University and a Stanford professor 
(also discussed in Recommended Principles). 

Principle 12 grows directly out of earlier AAUP 
policy statements on intellectual property–related 
issues. The AAUP has already recommended that a 
campus intellectual property committee “play a role 
in policy development.” The AAUP’s 2004 Statement 
on Corporate Funding of Academic Research fur-
ther observes, “Consistent with principles of sound 
academic governance, the faculty should have a major 
role not only in formulating the institution’s policy 
with respect to research undertaken in collaboration 
with industry, but also in developing the institution’s 
plan for assessing the effectiveness of the policy.” 
The AAUP has long asserted the faculty’s primary 
responsibility for the “subject matter and methods” of 

research, a principle reaffirmed in the 1966 Statement 
on Government of Colleges and Universities. With 
regard to principle 13, one should note that the 
AAUP’s Statement on Graduate Students points out 
that “graduate students are entitled to the protection 
of their intellectual property rights.” More broadly, 
the AAUP’s 1999 Sample Intellectual Property Policy 
and Contract Language takes a parallel approach to 
the one offered here: 

In light of the changing legislative environment, 
and in view of the evolution of contracts and poli-
cies in the intellectual property area, AAUP believes  
that the establishment of an on-going Intellectual 
Property Committee representing both faculty 
and administration would serve a useful purpose 
in both collective bargaining and non-collective 
bargaining environments. Such a committee could 
serve a variety of purposes, including keeping 
faculty and administration apprised of technologi-
cal changes that will affect the legislative, contract, 
and policy contexts. Such a committee would play 
a role in policy development, as well as perform a 
dispute resolution function. In the absence of such 
an overall policy committee, a dispute resolution 
committee with both administrative and faculty 
representation is essential. 

Principle 14 flows logically from the recommenda-
tions contained in principle 11, which were drawn 
from earlier AAUP statements relating to the rights of 
faculty members to own and control their intellectual 
property. The purpose of principle 14 is to extend 
these faculty rights to both traditional and larger-scale 
corporate sponsored research agreements. 

Recommended Principles to Guide Academy-
Industry Relations offers detailed citation of 
consensus statements by other academic and profes-
sional groups that support principles 15–21. Finally, 
the statement Academic Freedom and Electronic 
Communications reminds us that “teachers are enti-
tled to freedom in the classroom in discussing their 
subject” and adds that “a classroom is not simply a 
physical space, but any location, real or virtual, in 
which instruction occurs.” 

V.  Intellectual Property Principles Designed 
for Incorporation into Faculty Handbooks and 
Collective Bargaining Agreements 
These principles are reproduced (with the original 
numbering retained) from Recommended Principles to 
Guide Academy-Industry Relations. 
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HANDBOOK PRINCIPLE 11: Faculty Inventor 
Rights and Intellectual Property (IP) Management: 
Faculty members’ fundamental rights to direct and 
control their own research do not terminate when they 
make a new invention or other research discovery; 
these rights extend to decisions about their intellectual 
property—involving invention management, IP licens-
ing, commercialization, dissemination, and public use. 
Faculty assignment of an invention to a management 
agent, including the university that hosted the underly-
ing research, will be voluntary and negotiated, rather 
than mandatory, unless federal statutes or previous 
sponsored research agreements dictate otherwise. 
Faculty inventors retain a vital interest in the disposi-
tion of their research inventions and discoveries and 
will, therefore, retain rights to negotiate the terms 
of their disposition. Neither the university nor its 
management agents will undertake IP decisions or 
legal actions directly or indirectly affecting a faculty 
member’s research, inventions, instruction, or public 
service without the faculty member’s and the inven-
tor’s express consent. Of course, faculty members, like 
other campus researchers, may voluntarily undertake 
specific projects as “work-for-hire” contracts. When 
such work-for-hire agreements are truly voluntary and 
uncoerced, their contracted terms may legitimately 
narrow faculty IP rights.

HANDBOOK PRINCIPLE 12: Shared Governance 
and the Management of University Inventions: The 
faculty senate or an equivalent body will play a primary 
role in defining the policies and public-interest commit-
ments that will guide university-wide management of 
inventions and other knowledge assets stemming from 
campus-based research. University protocols that set 
the norms, standards, and expectations under which 
faculty discoveries and inventions will be controlled, 
distributed, licensed, and commercialized are subject 
to approval by the faculty senate or an equivalent 
governance body, as are the policies and public-interest 
commitments that will guide university-wide man-
agement of inventions and other knowledge assets 
stemming from campus-based research. A standing 
faculty committee will regularly review the university’s 
invention-management practices, ensure compliance 
with these principles, represent the interests of faculty 
investigators and inventors to the campus, and make 
recommendations for reform when necessary. 

HANDBOOK PRINCIPLE 13: Adjudicating 
Disputes Involving Inventor Rights: Just as the right to 
control research and instruction is integral to aca-
demic freedom, so too are faculty members’ rights to 

control the disposition of their research inventions. 
Inventions made in the context of university work 
are the results of scholarship. Invention-management 
agents are directed to represent and protect the 
expressed interests of faculty inventors, along with 
the interests of the institution and the broader public, 
to the maximum extent possible. Where the inter-
ests diverge insurmountably, the faculty senate or an 
equivalent body will adjudicate the dispute with the 
aim of recommending a course of action to promote 
the greatest benefit for the research in question, the 
broader academic community, and the public good. 
Student and other academic professional inventors 
have access to grievance procedures if they believe 
their inventor or other IP rights have been violated. 
Students will not be urged or required to surrender 
their IP rights to the university as a condition of par-
ticipating in a degree program. 

HANDBOOK PRINCIPLE 14: IP Management 
and Sponsored Research Agreements: In negotiating 
outside sponsored research agreements, university 
administrators will make every effort to inform 
potentially affected faculty researchers and to involve 
them meaningfully in early-stage negotiations con-
cerning invention management and IP. In the case of 
large-scale corporate sponsored research agreements 
like strategic corporate alliances (SCAs), which can 
have an impact on large numbers of faculty members, 
not all of whom may be identifiable in advance, a 
special faculty committee will be convened to partici-
pate in early-stage negotiations, represent collective 
faculty interests, and ensure compliance with relevant 
university protocols. Faculty participation in all insti-
tutionally negotiated sponsored research agreements 
will always be voluntary. 

HANDBOOK PRINCIPLE 15: Humanitarian 
Licensing, Access to Medicines: When lifesaving 
drugs and other critical public-health technologies are 
developed in academic laboratories with public fund-
ing support, the university will make a strong effort 
to license such inventions in a manner that will ensure 
broad public access in both the developing and the 
industrialized world. When issuing an exclusive license 
to a company for the development of a promising 
new drug—or any other critical agricultural, health, 
or environmental safety invention—the university will 
always seek to include provisions to facilitate distri-
bution of these inventions in developing countries at 
affordable prices. 

HANDBOOK PRINCIPLE 16: Securing Broad 
Research Use and Distribution Rights: All contracts 
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and agreements relating to university-generated 
inventions will include an express reservation of 
rights—often known as a “research exemption”—to 
allow for academic, nonprofit, and governmental 
use of academic inventions and associated intellec-
tual property for noncommercial research purposes. 
Research exemptions will be reserved and well 
publicized prior to assignment or licensing so that 
faculty members and other academic researchers 
can share protected inventions and research results 
(including related data, reagents, and research tools) 
with colleagues located at this university or at any 
other nonprofit or governmental institution. The 
freedom to share and practice academic discoveries, 
for educational and research purposes, whether legally 
protected or not, is vitally important for the advance-
ment of research and scientific inquiry. It also enables 
investigators to replicate and verify published results, 
a practice essential to scientific integrity. 

HANDBOOK PRINCIPLE 17: Exclusive and 
Nonexclusive Licensing: The university, its contracted 
management agents, and faculty will always work 
to avoid exclusive licensing of patentable inventions, 
unless such licenses are absolutely necessary to foster 
follow-on use or to develop an invention that would 
otherwise languish. Exclusive and other restrictive 
licensing arrangements will be used sparingly, rather 
than as a presumptive default. When exclusive licenses 
are granted, they will have limited terms (preferably 
less than eight years); include requirements that the 
inventions be developed; and prohibit “assert licens-
ing,” sometimes referred to as “trolling” (aggressively 
enforcing patents against an alleged infringer, often 
with no intention of manufacturing or marketing 
the product yourself). Exclusive licenses made with 
the intention of permitting broad access through 
reasonable and nondiscriminatory sublicensing, 
cross-licensing, and dedication of patents to an open 
standard should meet public-access expectations. 
However, the preferred methods for disseminating  
university research are nonexclusive licensing and 
open dissemination, to protect the university’s public- 
interest mission, open-research culture, and commit-
ment to advancing research and inquiry through broad 
knowledge sharing. To enhance compliance and public 
accountability, the university requires all invention-
management agents to report publicly and promptly 
any exclusive licenses issued together with written 
statements detailing why an exclusive license was nec-
essary and why a nonexclusive one would not suffice. 
The faculty senate, or another designated governance 

body, has the authority to review periodically any 
exclusive licenses and corresponding statements for 
consistency with the principle. 

HANDBOOK PRINCIPLE 18: Upfront Exclusive 
Licensing Rights for Research Sponsors: The uni-
versity will refrain from signing sponsored research 
agreements, especially multiyear, large-scale SCA 
agreements, granting sponsors broad title, or exclusive 
commercial rights, to future sponsored research inven-
tions and discoveries unless such arrangements are 
narrowly defined and agreed to by all faculty members 
participating in, or foreseeably affected by, the alli-
ance. If this arrangement is not feasible, as in the case 
of larger SCAs, the faculty senate (or another desig-
nated governance body) will review and approve the 
agreement and confirm its consistency with principles 
of academic freedom and faculty independence and 
with the university’s public-interest missions. Special 
consideration will be given to the impact exclusive 
licenses could have on future, as-yet-unimagined uses 
of technologies. When granted, exclusive rights will be 
defined as narrowly as possible and restricted to tar-
geted fields of use only, and every effort will be made 
to safeguard against abuse of the exclusive position. 

HANDBOOK PRINCIPLE 19: Research Tools and 
Upstream Platform Research: The university and its 
contracted management agents will undertake every 
effort to make available and broadly disseminate 
research tools and other upstream platform inventions 
in which they have acquired an ownership interest. 
They will avoid assessing fees, beyond those necessary 
to cover the costs of maintaining the tools and dissem-
inating them, and avoid imposing other constraints 
that could hamper downstream research and develop-
ment. No sponsored research agreement will include 
any contractual obligations that prevent outside 
investigators from accessing data, tools, inventions, 
and reports relating to scholarly review of published 
research, matters of public health and safety, environ-
mental safety, and urgent public policy decisions. 

HANDBOOK PRINCIPLE 20: Diverse Licensing 
Models for Diverse University Inventions: Faculty 
investigators and inventors and their management 
agents will work cooperatively to identify effective 
licensing or distribution models for each invention 
with the goal of enhancing public availability and use. 

HANDBOOK PRINCIPLE 21: Rights to 
“Background Intellectual Property” (BIP): University 
administrators and their agents will not act unilaterally  
when granting sponsors rights to university-managed 
background intellectual property related to a sponsor’s 



Defending the Freedom to Innovate: Faculty Intellectual Property Rights after Stanford v. Roche 

 19

proposed research area but developed without the 
sponsor’s funding support. The university will be 
mindful of how BIP rights will affect faculty inventors 
and other investigators who are not party to the spon-
sored research agreement. University administrators 
and managers will not obligate the BIP of one set of 
investigators to another’s sponsored research project, 
unless that BIP is already being made available under 
nonexclusive licensing terms or the affected faculty 
inventors and investigators have consented. n
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Distance Learning (2000)  
Distance Learning and Intellectual Property: 
Ownership and Related Faculty Rights and Responsibilities 
By Donna R. Euben, AAUP Counsel 
April 2000 

According to a recent study by the U.S. Department of Education, nearly half of all U.S. colleges 
and universities offer classes taught outside a traditional classroom (by audio, video or over the 
Internet). See "Survey Finds 72% Rise in Number of Distance-Education Programs," The 
Chronicle of Higher Education (Jan. 7, 2000) at A57. By 1998, distance learning classes were 
offered by over 79 percent of public four-year universities. A total of 1.6 million students were 
enrolled in approximately 54,000 on-line courses nationwide. Not surprisingly, the greatest area 
of growth is in courses taught over the Internet. The data also revealed that public universities 
were getting involved in distance education at a much faster rate than private institutions, and 
that the largest colleges and universities were the most likely to offer such courses. 

Distance education poses both opportunities and challenges. The opportunities include reaching 
out to those students who would not necessarily have access to college and university courses, 
such as parents with young children ("It is hard to be a single parent and be in school."), those in 
rural areas, individuals with disabilities, and those who work full-time. See, e.g., Jefferey R. 
Young, "Dispatches From Distance Education, Where Class is Always in Session," The 
Chronicle of Higher Education (Mar. 3, 2000). 

Traditional notions of ownership, control and use of educational materials are being challenged 
by the revolution in communications technology. The authority and responsibilities of faculty 
members in this digital era with regard to how courses are developed, taught, and revised are in 
flux, and many existing institutional policies on these issues fail to address important questions 
raised in this changing environment. Accordingly, over the past several years the American 
Association of University Professors (AAUP) has studied these issues and developed policy 
guidance to focus on faculty rights and responsibilities. (For a list of relevant AAUP statements 
and reports, see the references at the end of this outline. AAUP statements on distance education 
and intellectual property are attached.) 

The AAUP does not oppose the concept of distance education. Rather, the Association 
emphasizes the need to ensure the educational quality and integrity of such programs so as to be 



consistent with the goals and ideals of colleges and universities in the development and 
dissemination of knowledge. 

I. Educational Decision-Making 

Distance education raises many of the same issues as traditional courses with regard to academic 
governance. As recognized in the AAUP Statement on Online and Distance Education, 

The governing board, administration, faculty, and students all have a continuing concern in 
determining the desirability and feasibility of utilizing new media as instruments of education. 
Institutional policies on distance education should define the responsibilities for each group in 
terms of the group's particular competence. 
85 Academe: Bulletin of the American Association of University Professors 3:41, at 42 (May-
June 1999) (hereinafter "Academe"). With regard to the role of faculty members in curriculum 
development in this context, the Statement notes that: 

As with all other curricular matters, the faculty should have primary responsibility for 
determining the policies and practices of the institution in regard to distance education. The rules 
governing distance education and its technologies should be approved by vote of the faculty 
concerned or of a representative faculty body, officially adopted by the appropriate authority, 
and published and distributed to all concerned. 

The applicable academic unit--usually a department or program--should determine the extent to 
which the new technologies of distance education will be utilized, and the form and manner of 
their use. These determinations should conform with institutional policies. 

Id. Thus, when considering the development of distance education courses, it is important to be 
aware of the existing institutional procedures on curriculum approval. 

For example, the collective bargaining agreement between Yuba College Faculty Association 
and the Yuba Community College District, Article 10.0 (Distance Learning), provides: 

Other governance issues raised by distance education in which AAUP calls upon institutions to 
recognize and respect the faculty role in decision-making include the amount of credit awarded 
for such courses, rules regarding teaching loads and required faculty-student contact, and the 
allocation of necessary supporting resources (see section IV, infra). 

II. Ownership and Control of Course Materials 

The complexity and expense of the resources needed to provide distance education courses have 
raised questions about the appropriate distribution of authority and control among the 
administration, academic departments or units, and faculty members. See, e.g., Gail S. Chalmers, 
"Toward Shared Control of Distance Education," The Chronicle of Higher Education (Nov. 19, 
1999) at B8 (discussing different ownership models). 



A. Academic Freedom and the "Work for Hire" Doctrine 

Traditionally, colleges and universities have not sought to assert copyright over course materials 
and other traditional scholarly works. See, e.g., Gorman, Robert A., "Intellectual Property: The 
Rights of Faculty as Creators and Users," 84 Academe 3:14 (May-June 1998); see also 
University-wide Task Force on Copyright: Report and Recommendations, University of 
California (Oct. 1999). Under the principle of academic freedom, faculty members generally 
have the right to develop and modify course materials within their fields of expertise, and to use 
pedagogical techniques they deem most appropriate for the subject matter. See "1940 Statement 
of Principles on Academic Freedom and Tenure," AAUP Policy Documents & Reports 3 (1995 
ed.). As AAUP discusses in its policy statements, the "work made for hire" doctrine (see 
Copyright Act of 1976, 17 U.S.C. Sections 101 and 201)--under which an employer can assert 
ownership over materials prepared by its employees acting within the scope of their 
employment--is not an appropriate model for wholesale application to the preparation of 
scholarly and teaching materials because of the nature of academic work and academic freedom. 

Few court decisions have been rendered on this subject, but some of the most prominent 
decisions of federal courts have followed traditional academic practice and found that faculty 
authors own copyright in their academic materials. See, e.g., Weinstein v. University of Illinois, 
811 F.2d 1091, 1094 (7th Cir. 1987) (discussing the longstanding tradition that higher education 
faculty own the copyrights in their academic work, as stated in Nimmer's Copyright treatise and 
elsewhere); Hays v. Sony Corp. of America, 847 F.2d 412, 416 (7th Cir. 1988) (noting that 
although college faculty do academic writing as part of their employment responsibilities and use 
employer facilities and resources to do so, "[a] college or university does not supervise its faculty 
in the preparation of academic books or articles, and is poorly equipped to exploit their writings, 
whether through publication or otherwise"). 

B. Faculty Ownership and Institutional/CBA Policies 

AAUP's Statement on Copyright provides that faculty members who create the intellectual 
property own it, unless an agreement between the faculty a member and administration provides 
otherwise. That statement states: 

It has been the prevailing academic practice to treat the faculty member as the copyright owner 
of works that are created independently and at the faculty member's own initiative for traditional 
academic purposes. 

The AAUP-Wright State University contract, Section 27.2.3 provides: 

Traditional faculty products of scholarly activity that have customarily been considered to be the 
restricted property of the author will be owned by the author regardless of the medium in which 
the work is embodied. 

There are three limited and expressly defined set of circumstances in which the college or 
university can claim ownership of the copyright: 
1. special works credited in circumstances that may properly be regarded as "made for hire"; the 



use of university resources, facilities or materials of the sort traditionally made available to 
faculty members does not transform a faculty work into "made for hire"; extra ordinary 
university resources must be used 

2. negotiated contractual transfers; and 

3. joint works, as defined in the Copyright Act, where the institution may be considered a co-
author. 
The current AAUP-Rider University contract provides the following: 

The bargaining unit creators of intellectual property, in all its forms, shall be the owners of that 
property, except when a bargaining unit member and the University enter into a specific 
agreement to crease such intellectual property or the University provides "substantial or unusual 
funds, facilities or opportunities which the bargaining unit member would not ordinarily be 
entitled to have for any chosen project." 

Article XXIX, 2. 

At the University of Texas System, faculty members retain ownership of any Web courses they 
create. The University claims ownership, however, when parties agree beforehand that some is 
hired for the sole purpose of creating an on-line course. 

At the University of Missouri at Columbia, faculty members own the on-line courses they crease. 
They also can control how the on-line courses are used, and may even leave with the course 
content if they move to another university. The institution does own the graphics and artwork 
that are developed by university staff for the on-line courses, unless the faculty member develops 
those features without assistance. Dan Carnevale & Jeffery R. Young, "Who Owns On-Line 
Courses? Colleges and Professors Start to Sort It Out," The Chronicle of Higher Education (Dec. 
17, 1999). 

At the same time, a collective bargaining agreement may allow for institutions to use works 
created by faculty members without charge for educational and administrative purposes within 
the institution. In addition, faculty members should be encouraged to include such uses in their 
agreements transferring copyright for such works to a publisher. 

B. Contractual Ownership Arrangements 

In many instances, colleges and universities have avoided confusion regarding ownership by 
entering contracts with faculty members in advance of the development of course materials for 
distance education. Under these circumstances, a faculty member agrees to develop particular 
materials for the institution, and the terms and conditions of those arrangements, including 
ownership and control rights, are specified in writing upfront. 

In the absence of such contracts, institutions may find that their policies do not clearly address 
certain situations in which faculty members create and use course materials. Many institutional 
policies assert university ownership when "substantial university resources" are used, for 



example, but questions inevitably arise about the nature and extent of normal institutional 
support for day-to-day faculty work. 

Arthur Miller, a prominent Harvard Law School professor, recently became embroiled in a 
dispute with Harvard after he supplied videotaped lectures for Concord University School of 
Law, an on-line institution, without Harvard's permission. See "Who Owns On-Line Courses? 
Colleges and Professors Start to Sort It Out," The Chronicle of Higher Education (December 17, 
1999) at A45 (discussing a future in which faculty members might become free agents who 
would own their course materials and sell access to various on-line institutions). Professor Miller 
argued that he did not violate Harvard's policies because he did not teach at the virtual law 
school or interact with its students either in person or on-line. What about professors who publish 
books and articles, or give lectures off-campus on topics within their professional expertise? The 
Arthur Miller controversy raises these possible analogies for university policies and practices. 

Some universities have negotiated contracts with other institutions so that their faculty members 
may offer on-line courses at these other institutions. Still other universities have reached 
agreements with for-profit corporations to market on-line courses. See, e.g., "For-Profit Venture 
to Market Distance-Education Courses Stirs Concern at Temple," The Chronicle of Higher 
Education (Dec. 17, 1999) at A46. In all of these situations, contracts can be used to sort out 
rights of ownership and control. In the rush to expand markets or earn profits, however, colleges 
and universities should take care not to lose sight of notions of academic freedom, shared 
governance, and educational quality. 

III. Educational Quality and Integrity Issues 

Distance education raises a host of educational quality and integrity issues that have yet to be 
answered in this rapidly changing environment. AAUP recommends that faculty members should 
be involved in the oversight of distance-education courses to the same extent as in other courses 
with regard to factors such as course development and approval, selection of qualified faculty to 
teach, pedagogical determinations about appropriate class size, and oversight of final course 
offerings by the appropriate faculty committee to ensure conformity with previously established 
traditions of course quality and relevance to programs. See "AAUP Statement on Distance 
Education," 85 Academe 3:41, at 42 (May-June 1999). For a helpful list of practical 
considerations for faculty, see "Teaching at an Internet Distance: The Pedagogy of Online 
Teaching and Learning: The Report of a 1998-1999 University of Illinois Faculty Seminar," 
<http://www.vpaa.uillinois.edu/tid/report/tid_report.html.> See also "Distance Education Quality 
Checklist," National Education Association (1999). 

A. Academic Freedom in Course Content and Delivery 

Distance education creates special concerns with academic freedom and educational quality to 
the extent that the creation, use, and revision of course materials may not necessarily be handled 
by the same faculty member(s)--or even by faculty members at all. In some for-profit 
institutions, for example, the individuals who create original course materials are not involved at 
all in the use of those materials and do not interact with students. Thus, their ideas are left in the 
hands of others to interpret and revise. The individuals who are responsible for the "delivery" of 



the course content may not have the same expertise or training as the creators. The institution 
might also ask for courses to be structured and packaged in very specific ways to meet its own 
needs, thus placing other constraints on traditional academic freedom in teaching. 

AAUP's Committee on Accrediting of Colleges and Universities, which has been active in 
seeking to ensure that accrediting agencies maintain standards of academic quality and integrity 
in the face of increasing requests involving on-line courses, has noted that distance education can 
alter the very nature of higher education because of the change in the nature of faculty 
involvement: 

The fundamental difficulty with institutions that rely heavily, or exclusively, on distance 
education is that they are characterized by a practice called 'unbundling.' In that practice, course 
materials are prepared by a 'content expert' and delivered by a 'faculty facilitator,' in a uniform 
manner, producing predictable and measurable 'outcomes' that fit uniform assessment tools. Such 
a process of turning education into modular units represents a basic change in an essential 
characteristic of higher education. 
Perley, James & Tanguay, Denise Marie, "Accrediting On-Line Institutions Diminishes Higher 
Education," The Chronicle of Higher Education: Colloquy (Oct. 29, 1999), expressing concerns 
with regional accreditation of totally on-line institutions using traditional methods. 

AAUP recommends the following: 

The faculty member (or an appropriate faculty body) who teaches the course (or adopts a pre-
existing course) for use in distance education shall exercise control over the future use, 
modification, and distribution of recorded instructional material and shall determine whether the 
material should be revised or withdrawn from use. 

Moreover, additional compensation may be negotiated for faculty members involved in extensive 
revision and modifications of courses they develop. 

The AAUP-Rider University collective bargaining agreement provides: "The faculty member 
will have the same responsibility for the selection and presentation of materials and points of 
view in a Distance Learning course as he/she would have in a traditional course." Art. XXXVI, 
3.d. Furthermore, "[a]ll such courses must be approved by the department/program and by the 
appropriate APC. This review will occur even then the proposed Distance Learning course is a 
section of an already existing and approved course." Art. XXVI, 3.b. 

The policy from the University of North Texas provides an example of how to address some of 
these concerns: 

D. Revision Rights. Faculty members should normally retain the right to update, edit or 
otherwise revise electronically developed course materials that become out of date, or, in certain 
circumstances, should place a time limit upon the use of electronically developed course 
materials that are particularly time sensitive, regardless of who owns copyright in the 
electronically developed course materials. These rights and limitations may be negotiated in 
advance of the creation of the electronically developed course materials and may be reduced to 



writing. Absent a written agreement, each faculty member will have the right and moral 
obligation to revise work on an annual basis in order to maintain academic standards. . . . 
University of North Texas, "Creation, Use, Ownership, Royalties, Revision and Distribution of 
Electronically Developed Course Materials," (Draft Policy Adopted by the Faculty Senate, 
12/08/99). 

B. Student-Faculty Interaction 

Universities may be tempted to create mega-courses to make as much money as possible from 
them, especially in light of the substantial expenditures necessary to develop and provide on-line 
courses. The number of students is a critical factor, however, in determining how a course will 
be taught and what types of interaction will be most effective. If distance-education courses are 
expected to produce substantial interaction among students and faculty, the student-faculty ratio 
must be considered even if the technology makes it possible to reach a much larger number of 
students than a traditional course. See, e.g., University of Illinois faculty report, "Teaching at an 
Internet Distance,"<http://www.vpaa.uillinois.edu/tid/report/>. 

Given the overall mission of colleges and universities, the need for some form of socialization 
and interaction for students may be critical to the success and viability of many distance-
education programs. See, e.g., "An On-Line Student Enjoys Class Flexibility but Misses Social 
Contact," The Chronicle of Higher Education: Academe Today (Dec. 8, 1999). On the other 
hand, some proponents of distance education have noted that the lack of personal interaction may 
encourage shy, quiet students to participate more actively electronically than they would in 
person. 

Finally, the fact that students can participate in distance-education courses at times and places 
that suit their own schedules may mean that some students will be more well-prepared than they 
would be otherwise. Yet some students may need direct, personal interaction with a faculty 
member and fellow students to motivate and inspire them. According to a recent article in The 
Chronicle of Higher Education, 

No national statistics exist yet about how many students complete distance programs or courses, 
but anecdotal evidence and studies by individual institutions suggest that course-completion and 
program-retention rates are generally lower in distance-education courses than in their face-to-
face counterparts. . . . [S]everal administrators concur that course-completion rates are often 10 
to 20 percentage points higher in traditional courses than in distance offerings 
."As Distance Education Comes of Age, the Challenge is Keeping the Students," The Chronicle 
of Higher Education: Academe Today (Feb. 7, 2000). 

C. Grading and Evaluations 

Distance education programs have begun to raise questions about how to grade students whom 
the faculty member has never met, how students are to evaluate faculty, and how to ensure that 
the students themselves (rather than surrogates, for example) are participating in the course, 
taking the examinations. Thus, distance-education programs must include safeguards to ensure 



that students are held to the same standards of academic honesty as students in traditional 
courses. 

Students enrolled in distance-education courses should be held tot he same requirements of 
academic honesty as students enrolled in traditional courses. In addition, protections should be 
build into the collective bargaining agreement to ensure that students have the opportunity to 
evaluate faculty, and faculty should have protections to ensure that faculty members are 
evaluated fairly. In the end, "Faculty members participating in the distance-education program 
shall be evaluated in the same manner as all other faculty members in accordance with the 
appropriate provisions of the collective bargaining agreement or institutional policy." At the 
same time, that evaluation form should be modified to address issues relevant to distance-
education courses. For example, a question that addresses technological difficulties should be 
included, but should not reflect positively or negatively on the faculty member's teaching 
because that is an institutional responsibility. 

Technical difficulties can also hamper the ability of students to participate fully or to complete 
course requirements. For example, in the fall of 1999, more than half of the 1,900 students 
enrolled in an experimental on-line course at the University of Iowa received F's on their 
midterm report cards. Many of them had not even started the course, and some of the lessons 
were not even up on the course website. The course was taught by a single professor (with help 
from 20 undergraduate teaching assistants), making it very difficult for the faculty member to 
have a sense of each individual's circumstances. Although such problems already exist in large 
lecture courses, they are exacerbated by the nature of distance education and the lack of face-to-
face contact. 

IV. Institutional Support and Compensation 

Significant resources are required to develop and maintain distance-education programs. Faculty 
members must give thought to how materials will be presented and how students will be 
evaluated, and must also become familiar with the technologies of instruction prior to delivery of 
distance-education courses. Accordingly, faculty members charged with these responsibilities 
may need significant release time from ordinary teaching duties while developing such courses. 
See AAUP "Report on Distance Education and Intellectual Property Issues," Academe (May-
June 1999) . Once a course has been developed, a faculty member also needs to figure out how 
best to maintain contact with his or her students. 

A. Faculty Workload/Teaching Responsibility 

Faculty workload and salary policies should take these types of considerations into account. 
Anecdotal evidence "suggests that investment of faculty time involved in teaching a distance 
education course is substantially greater than that required for a comparable traditional course. 
The time spent on-line answering student inquiries is reported as being more than double the 
amount of time required in interacting with students in comparable traditional classes." AAUP, 
"Special Committee on Distance Education and Intellectual Property Issues: Sample Language 
for Institutional Policies and Contract Lineage" (Dec. 3, 1999). 



In terms of enrollment, class size should be based on pedagogical considerations, and "[l]arge 
sections should be compensated by additional credit in load assignment in the same manner as 
traditional classes." Id. The AAUP-Rider University contract provides: "Enrollment maximums 
for Distance Learning Courses will be no greater than for the same or similar level courses 
offered by that department or program." Art. XXVI, 3.e. 

The extra time required by faculty to prepare distance education courses should be additionally 
compensated either financially or the form of a credit toward load assignment. 

Furthermore, faculty regular in-the-office hours for those teaching on-line courses may not be 
helpful to students; accordingly, faculty members may determine whether some of the expected 
office hours may be held on-line. 

Moreover, that assignment of faculty to distance-education courses should be voluntary, not 
mandatory. The current AAUP-Rider University Contract provides: "No faculty member will be 
required to develop or teach a Distance Learning Course." Article XXVI, c. 

Accordingly, distance-education offerings should not reduce on-campus offering to the point 
where a faculty member must teach distance-education courses to teach a full load. 
As discussed above, these issues should be addressed in writing in collective bargaining 
agreement policies, faculty contracts and/or institutional policies before the commencement of 
such work. 

B. Technical Assistance 

To carry out their instructional responsibilities, faculty members will need technical training and 
support. As noted in the AAUP report, however, 

The technical and administrative support units responsible for maintaining and operating the 
means of delivering distance-education courses and programs are usually separate from 
particular academic departments or units which offer those courses and programs. 
Id. at 42. Accordingly, faculty members will need to be able to call upon these technical 
resources as needed throughout the duration of distance-education courses. 

V. Use of Intellectual Property 

Faculty members involved in distance-education courses are users as well as creators of 
intellectual property. Thus, complicated questions involving "fair use" of intellectual property 
arise in the distance-education context--particularly in light of the increased ease of gaining 
access to and reproducing information in a variety of formats using computers. Questions arise 
not just in the development and dissemination of materials for on-line teaching purposes, but also 
in the development of coursepacks and web pages. As Professor Robert Gorman has aptly 
summarized, 

The statutory provisions of fair use are open-ended. They require the consideration, and the 
weighing, of a number of factors: the purpose of the copying, whether it is done for commercial 



or nonprofit purposes, the quantity copied, the nature of the copied material, and the adverse 
impact that copying may have on the market for the copyrighted work. 
Gorman, Robert A., "Intellectual Property: The Rights of Faculty as Creators and Users," 84 
Academe 3:14, at 17 (May-June 1998). Professor Gorman warns that the existing fair-use 
doctrine may not be applied in a manner that makes the boundaries clear for faculty members 
engaged in distance education: 

[T]he very power that the new pedagogies have to bring education to geographically dispersed 
audiences may lead courts to apply the fair-use doctrine in an ungenerous manner; the larger the 
audience, after all, the fairer it might seem to allow the copyright owner to share in academic 
fees or at least to require that the instructor consult before embarking upon such new and 
potentially renumerative projects. 
Id. at 17-18. Thus, institutions need to help faculty members understand their responsibilities as 
users of intellectual property when creating and disseminating course materials. 

VI. Resolution of Disputes 

In light of the rapidly changing legislative, policy, and technological environment, disputes about 
intellectual property rights and responsibilities on campus are inevitable. Accordingly, AAUP 
has recommended that colleges establish an Intellectual Property Committee--representing both 
faculty and administration--to play a role in both policy development and dispute resolution. See 
AAUP "Special Committee on Distance Education and Intellectual Property Issues: Suggestions 
and Guidelines" (Dec. 3, 1999), http://www.aaup.org (under "Distance Education & Intellectual 
Property Issues"). 

Some Helpful Resources from AAUP 

For updated information on policies and reports from the American Association of University 
Professors (AAUP), see the AAUP website and click on "Issues." The Association has also 
recently established a Working Group on Distance Education to monitor and guide AAUP's 
response to developments in distance education, and an Intellectual Property Rights Strike Force 
to monitor developments regarding intellectual property rights and responsibilities. Additional 
information can be obtained by calling the national office at (202) 737-5900. 

85 Academe: Bulletin of the American Association of University Professors 5 (Sep./Oct. 1999) 
Special issue on Education Bytes: The Problems and the Promise of Technology, including 
several articles on distance education. 

85 Academe 3 (May/June 1999) 
Contains the "Report of Special Committee on Distance Education & Intellectual Property 
Issues," including the "Statement on Distance Education" and the "Statement on Copyright." 

84 Academe 3 (May/June 1998) 
Special issue on Technology & Intellectual Property: Who's in Control? 
Contains "Report on Distance Learning" (by AAUP's Committee R on Government Relations), 



as well as "Report on Copyright Issues in Colleges and Universities" (by subcommittee of 
AAUP's Committee A on Academic Freedom and Tenure), and several articles on intellectual 
property issues. 

83 Academe 4 (July/August 1997) 
Contains the preliminary report on Academic Freedom and Electronic Communication (by 
subcommittee of AAUP's Committee A on Academic Freedom and Tenure). 

82 Academe (May/June 1996) 
Contains the preliminary report on The Use of Technology in College and University Instruction 
( by subcommittee of AAUP's Committee C on College and University Teaching, Research, and 
Publication). 

 



 

Sample Distance Education Policy & 
Contract Language  
By the Special Committee on Distance Education and Intellectual Property Issues 

While proponents and opponents debate the implementation and effectiveness of distance 
education, colleges and universities across the country continue to implement programs utilizing 
broadcast and computer technology. In several recent documents, AAUP has addressed the issue, 
recognizing that the existence of distance education is not a future possibility, but a current 
reality where growth potential is virtually unlimited. 

Although the Association accepts the reality of distance education programs, it continues to 
affirm the responsibility of faculty to play a significant or meaningful role in determining the 
appropriate implementation of these programs. In 1999, the AAUP adopted the Statement on 
Online and Distance Education, which asserts the fundamental principle that: 

As with all other curricular matters, the faculty should have primary responsibility for 
determining the policies and practices of the institution in regard to distance education. The rules 
governing distance education and its technologies should be approved by vote of the faculty 
concerned or of a representative faculty body, officially adopted by the appropriate authority, 
and published and distributed to all concerned. 

Policies or contract language governing distance education programs, need to be developed 
within the context of the overall purposes of colleges and universities: "to preserve, augment, 
and transmit knowledge and to foster the abilities of students to learn" (Statement on Online and 
Distance Education). Whether within collective bargaining contracts or through some other 
understanding such as policies adopted through the faculty governance process, faculties need 
appropriate guidance and protection. The following sample language was taken from a review of 
existing policies, contracts, and AAUP policy statements, and may be modified to fit varied 
circumstances. 

Matters to Address 

 General Definitions 
 Academic Freedom 
 Working Conditions 
 Workload; including Compensation, Appointment & Evaluation 
 Technical Support 



 Intellectual Property 
 Miscellaneous 

General 

Be sure to refer to all types of technology and incorporate all non-traditional media. Make your 
language broad so that it will not be out of date as technology changes. 

The Parties recognize that advances in technology, as they relate to this collective bargaining 
agreement (policy), may allow for the development of technologically innovative methods of 
instruction. The terms "Distance Education" or "Distance Learning" as used herein refer to 
instruction where the teacher and the student are separated geographically so that face-to-face 
communication is absent; communication is accomplished instead by one or more technological 
media. This communication consists of live or recorded visual presentations and material using 
direct signal or cable, transmission by telephone line, fiber-optic line, digital and/or analog 
videotape, audiotape, CD-ROM, computer or internet technology, email or other electronic 
means, now known or hereafter developed, utilized to teach any course originating from or 
sponsored by X institution. "Course" refers to any class offered for credit or otherwise required 
for a degree. 

Academic Freedom 

Academic freedom applies to both distance education and traditional classroom instruction. 

Faculty members engaged in distance education shall have academic freedom as teachers and 
researchers in full accordance with the provisions of the 1940 Statement of Principles on 
Academic Freedom and Tenure, including "freedom in the classroom in discussing their subject" 
and "full freedom in research and in the publication of the results." 

Methods of presentation and course materials are to be under the control of the faculty member 
assigned to develop and/or teach the distance education course. Oversight by the faculty 
member's colleagues within the department or program shall be subject to the usual norms and 
responsibilities of supervision and oversight associated with the functions of the department. 

Selection of Materials 

Individual faculty members should have the same responsibility for selecting and presenting 
materials in courses offered through distance education technologies that they have in those 
offered in traditional classroom settings. For team-taught or interdisciplinary courses and 
programs, the faculty involved should share this responsibility. 

Quality Control of the Curriculum 

Make sure that the same procedures are used for faculty oversight in distance education courses 
as in any other course. 



Distance education courses (or modifications thereto) shall comply with all of the standard 
practices, procedures, and criteria which have been established for traditional in-the-classroom 
courses including but not limited to, faculty involvement at the level of course development and 
approval, selection of qualified faculty to teach the course, pedagogical determinations about 
appropriate class size, and oversight of all final course offerings by the appropriate faculty 
committee to ensure conformity with previously established traditions of course quality and 
relevance to programs. 

Working Conditions 

Workload/Teaching Responsibility. The time needed to develop a distance education course 
should be carefully considered. The Association recognizes that evidence documenting the 
amount of work required for distance education courses remains largely anecdotal. Every attempt 
should be made to ensure that more definitive information is developed. Some campuses have 
held roundtables among the faculty to collect actual data on that campus. This practice has 
proven successful in those cases. In the absence of more definitive data, workload provisions 
should take into account the anecdotal evidence that distance education course development is 
taking two to three times as long as comparable courses taught in the traditional manner. The 
same evidence suggests that the investment of faculty time involved in teaching a distance 
education course is substantially greater than that required for a comparable traditional course. 
The time spent online answering student inquiries is reported as being more than double the 
amount of time required in interacting with students in comparable traditional classes. 

Enrollment. Determination of class size for a distance education class should be based on 
pedagogical considerations. Large sections should be compensated by additional credit in load 
assignment in the same manner as traditional classes. 

Preparation. Faculty who teach in distance education programs should be additionally 
compensated for the extra time required to prepare for their courses. This compensation should 
be in the form of credit toward load assignment in order to promote quality, or can be financial. 

Compensation. Courses taught via distance education may be included as part of the faculty 
member's regular load, or may constitute an overload, or a combination of both. The teaching 
responsibilities as they relate to assignments, scheduling, syllabi, papers and tests, shall be no 
different from those of the corresponding traditional course sections. Grades will be issued using 
the normal University procedures. 

Faculty members teaching a course utilizing distance-education technology for the first time 
shall be provided course load reductions to properly prepare the course. This reduction should be 
provided prior to the offering of the course, and may be supplemented with an additional 
reduction during the first term the course is taught. Acceptance of these reductions constitutes 
agreement to teach two additional sections of the course over the next three terms. However, if 
after the course has been taught for the first time the administration or the department deems (for 
academic, financial, or other reasons) that it is not viable/practicable to teach it again using the 
distance-education format, the faculty member shall be relieved of this obligation. 



Faculty members shall not be required to travel to distance education off-campus sites. If the 
faculty member deems it appropriate to visit an off-campus site, the faculty member will receive 
reimbursement for travel at the normal University rates. 

In the event that the institution makes any modifications to the distance education course(s) 
and/or delivery systems which increase or substantially alter the faculty member's workload, the 
university shall be required to notify the union at least forty-five (45) days prior to the effective 
date of the modifications, in order to negotiate with the union over increased compensation and 
workload. 

Online Office Hours  
Discussions should occur and agreement should be reached on how the faculty member teaching 
a distance education course will hold office hours for the distance-education students. Regular 
office hours may not be helpful for the students. 

A faculty member teaching a distance-education course shall conduct the normally expected total 
number of office hours. In order to accommodate distance education student needs, if it is 
deemed appropriate by the faculty member, some of the normally expected office hours may be 
held online to conduct business and consult with students utilizing technology. 

Teaching Appointments 
From the AAUP Statement on Online and Distance Education: 

The precise terms and conditions of every appointment should be stated in writing and be in the 
possession of the faculty member and the institution before the faculty member is assigned to 
utilize distance education technologies in the delivery of instructional material in a course for 
academic credit. No member of the faculty should be required to participate in distance-
education courses or programs without adequate preparation and training, and without prior 
approval of such courses and programs by the appropriate faculty body.  

We should note that some individual chapters have negotiated agreements that make the 
assignment of faculty to distance education courses voluntary, not mandatory. 

Distance Education Courses Should Not Reduce the On-Campus Programs or Faculty 
Care should be taken to ensure that on-campus programs are not jeopardized by distance-
education courses. The offerings should not reduce on-campus offerings to the point where a 
faculty member must teach distance-education courses to maintain a full load. Distance 
education should enhance not replace on-campus programs. 

The use of distance education technology shall not be used to reduce, eliminate, or consolidate 
full-time faculty positions at the college or university. There will be no reduction in the number 
of full-time teaching positions as a result of distance-education classes being added to the class 
schedule. No prerecorded form of instruction shall be employed by the institution for the purpose 
of replacing faculty members, in whole or in part, regardless of the technology utilized. 



Technical Assistance 
The Statement on Online and Distance Education points out that the "institution is responsible 
for the technological delivery of the course." This means that the institution shall ensure that the 
necessary technology and equipment is identified and in place, that the institution shall provide 
appropriate training for faculty members, and that the institution shall ensure that faculty 
members have access to adequate technical support personnel. 

Available Technology and Equipment 

Prior to distance education courses being taught, the technology and equipment needs should be 
identified and in place. The institution will provide the faculty member with the necessary 
equipment to teach the distance education course.  

Training for Teaching 

Prior to distance education courses being taught, appropriate training both technical and 
curricular should be available to potential users. Any faculty member teaching a distance 
education course for the first time will receive training for which he or she will receive a one 
time payment. If new technologies are added, further training will be offered and the faculty 
member will be compensated at a hourly rate. If the necessary training is not available on 
campus, the college/university shall arrange for and pay the costs of any special training required 
by the faculty member. 

Availability of Assistance 

Prior to distance-education courses being taught, appropriate forms of assistance should be made 
available to the faculty member and the students. The institution will provide adequate support 
services at both the sending and receiving site for all distance education classes. Further, the 
institution will provide adequate security for all faculty members teaching distance education 
courses. Provisions will be made for clerical, technical, and library support as needed. In 
addition, graduate assistants and/or student employees will be made available on a priority basis 
to support faculty members in the delivery of distance-education courses. 

Assistance will be provided by the college or university, to develop study guides, teaching aids, 
and other course materials, and in clearing copyrights for use of material in the course. 

Intellectual Property 

Ownership of Materials 
The materials created by faculty members for distance-education courses should be treated in 
exactly the same fashion as materials created by faculty members for traditional courses. For 
further information, please see the AAUP Statement on Copyright (also available upon request 
from academicfreedom@aaup.org). 

Changing and Updating Materials & Re-transmission of Courses  
The AAUP Statement on Online and Distance Education asserts that a "teacher's course 



presentation should not be recorded without the teacher's prior knowledge and consent. 
Recordings of course material are academic documents, and thus, as with other works of 
scholarship, should have their author or creator cited accordingly." The Statement on Copyright 
asserts faculty ownership of the copyright of traditional academic works "regardless of the 
physical medium" in which they appear. (Institutions may be reimbursed for the technical 
expenses of producing recordings of courses and presentations.) 

Courses and course presentations shall not be recorded without prior knowledge and consent of 
the faculty member. Such recordings are not to be reused or revised without the written consent 
of the faculty member. 

Copyright of recordings of courses and course presentations shall be owned by the faculty 
member(s) as in the case of traditional course materials. 

The faculty member (or an appropriate faculty body) who creates the course (or adapts a pre-
existing course) for use in distance education shall exercise control over the future use, 
modification, and distribution of recorded instructional material and shall determine whether the 
material should be revised or withdrawn from use. 

Additional compensation may be negotiated for faculty members involved in extensive revision 
and modifications of courses they developed. 

Miscellaneous 

Academic Honesty 
Students taking distance-education courses should be held to the same requirements of academic 
honesty as students taking traditional courses. 

The University will ensure that safeguards have been built into the distance-education course 
format to require that students be held to the same standards of academic honesty as students in 
traditional courses. 

Evaluation of Class & Faculty Member 
Protections should be built into the collective bargaining agreement or the institutional policy to 
ensure that students have the opportunity to evaluate a course taken via distance education. There 
should also be safeguards to ensure that the faculty member is evaluated fairly. 

The institution shall implement a process to assure that students are able to evaluate the teaching 
performance of faculty members who offer courses taken via the distance-education format. 
Distance-education equipment shall not be used to evaluate faculty performance. Faculty 
members participating in the distance-education program shall be evaluated in the same manner 
as all other faculty members in accordance with the appropriate provisions of the collective 
bargaining agreement or institutional policy. If any classroom observations or evaluations take 
place, the observer shall be in the same room as the faculty member. No outside visitor shall be 
allowed unless the faculty member agrees in advance to the visit. 



Tuition & Fees 
Appropriate tuition and fees should be charged for a distance-education course to assure that a 
department or college is not losing money. 

The tuition and fees charged for a distance-education course shall be set by the administration 
taking into consideration the added cost of this teaching format. No department or college shall 
incur any additional financial expenses for offering a course via the distance-education format. 
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A61.2: Faculty Senate Curricula Committee (FSCC)                                             
Approved By:   Faculty Senate 
Last Updated:  April 28, 2020 Draft January 21, 2021 (to move procedures to Policy A92) 
Responsible Faculty Committee:  Faculty Senate Curricula Committee 
Office Responsible for Administration: Office of the University Secretary 

 
Revisions to the Policy Rationale, Policy Statement, and Applicability sections of this 
document must be approved by the full Faculty Senate. 

 

POLICY RATIONALE 
 
The Faculty Senate Curricula Committee (FSCC) is one of four (4) committees that comprise the 
Faculty Senate Academic Council, which provides leadership to and coordination of Faculty 
Senate Committee efforts that deal with academic issues.   The primary role of the FSCC, in 
cooperation with the Senate Graduate and Professional Committee (SGPC), is responsibility for 
maintaining and enhancing the quality of education and the curricula at the University of New 
Mexico (UNM), its branch community colleges, and its graduate centers  
 

POLICY STATEMENT 

Faculty members will be appointed by the Faculty Senate or in the case of branch community 
colleges faculty who will be appointed by their respective faculty assemblies.  The Curricula 
Committee shall consist, the following faculty members.  One (1) faculty member from each of 
the branch community colleges; four (4) from Arts and Sciences, [one (1) from the humanities 
(including foreign languages), one (1) from the social and behavioral sciences, one (1) from the 
natural/physical sciences and math, one (1) at large,] and one (1) each from Architecture and 
Planning, Dental Hygiene Programs, Education and Human Sciences, Engineering, Fine Arts, 
Honors College, University Libraries, Law, Anderson School of Management, Medicine, Nursing, 
Pharmacy, Population Health, two (2) students appointed by the Associated Students of UNM 
(ASUNM) and one (1) student appointed by the Graduate and Professional Student Association 
(GPSA), respectively. Ex-officio members shall include the Registrar, a Collection Development 
Librarian, a faculty administrator from the Office of Academic Affairs, the Director of University 
Advising, a faculty administrator from the Office of the Executive Vice President for Health 
Sciences, Dean of Students, Associate Provost for Student Success, and one (1) representative 
from the SGPC.  
 
The terms of office for faculty members shall be for three (3) years, set up on a staggered basis 
so that the terms of approximately one-third (1/3) of members will expire each year. Student 
terms are usually one (1) year.   

The chairperson is elected by the Committee. 
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The functions of the Committee shall include, but not be limited to, all of the following. 

1.  Reviewing the recommendations of the SGPC concerning all proposals for major changes in 
programs (Form D), including new degrees, new programs, new majors and minors, name 
changes, and substantive changes in existing programs, and transmitting them to the Faculty 
Senate for final approval. 

2.  Reviewing and making recommendations on all proposals for minor course changes (Form 
A), new courses (Form B), minor changes in existing programs (Form C), originating from 
students, departments, programs, divisions, schools, colleges of UNM and its branch 
community colleges and graduate centers, and Faculty Senate committees. 

3.  Participating with members of the SGPC in periodic reviews of instructional units and 
programs. 

4.  Hearing curricular disputes and recommending means for their resolution. 

5.  Initiating occasional reviews of curricular offerings and policies at UNM. 

6.  Recommending to the Faculty Senate both programs and the application of curricular 
policies. 

7. Overseeing the approval and ongoing assessment of the Core Curriculum in consultation with 
the Faculty Senate.  

 APPLICABILITY 
 
All UNM faculty, including the Health Sciences Center and Branch Community Colleges. 
 

DEFINITIONS 
 
No specific definitions are required for the Policy Statement. 
 

Revisions to the remaining sections of this document may be amended with the approval of 
the Faculty Senate Policy and Operations Committee in consultation with the responsible 
Faculty Senate Committee listed in Policy Heading. 

 

WHO SHOULD READ THIS POLICY 
 

 Academic chairs, directors, and deans  
 Non-academic managers and directors 
 Vice presidents and other executives 
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RELATED DOCUMENTS 
 

Faculty Handbook:  
Policy A51 “Faculty Constitution” 
Policy A53 “Development and Approval of Faculty Policies” 
Policy A60 “Faculty Senate Bylaws” 
Policy A61 “Academic Council”  
Policy A61.3 “Senate Graduate and Professional Committee” 

 
“Plan for Assessment of Courses in the UG General Education Core Curriculum Template”  

 

CONTACTS 
 
Direct any questions about this policy to the UNM Office of the University Secretary. 
 

PROCEDURES 
 
The FSCC will schedule regular meetings.  The Committee Chair will report Committee 
recommendations through the Academic Council for consideration by the Faculty Senate.    
 
 

DRAFT HISTORY 
 
January 21, 2021 –revise to move procedures to a new Policy A92 “Curriculum Approval Policy” 
 

HISTORY 
 
April 28, 2020 – Amended policy approved by Faculty Senate 
November 22, 2016 -- Amended policy approved by Faculty Senate 
February 4, 2014 –Amended procedures approved by Faculty Senate Operations Committee 
January 29, 2014 –Amended procedures approved by Faculty Senate Policy Committee 
June 16, 2011 –Approved by UNM President 
March 22, 2011 – Approved by Faculty Senate  
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A92:  Curriculum Approval Policy 
Approved By:   Faculty Senate 
Effective: Draft January 21, 2021  NEW POLICY Proposed 
Responsible Faculty Committee:  Curricula 
Office Responsible for Administration: Office of the Registrar, Provost and HSC Chancellor 

 
Revisions to the Policy Rationale, Policy Statement, and Applicability sections of this 
document must be approved by the full Faculty Senate. 

 

POLICY RATIONALE 
 
A variety of reasons may necessitate changes to existing program and curricula: new 
knowledge, changing concepts and requirements in the delivery of program components, 
consideration of program accreditation, and fulfillment of certification and licensure 
requirements.  This may necessitate changes in the curriculum of a given program, department, 
or college.  Full consideration must be given to the impact these changes might have on the 
student’s overall academic program during his or her period of matriculation.  Consideration 
will also be given to the impact of any changes on the faculty and on the institution as a whole.  
The purpose of this policy is to articulate an institutional approval process for all curriculum 
revisions.  
 

POLICY STATEMENT 
 
In accordance with the Faculty Constitution and Regents’ Policy 5.1, faculty have the right of 
review and action in regard to major curricular changes.  The Faculty Senate Curricula 
Committee in cooperation with the Senate Graduate and Professional Committee is responsible 
for maintaining and enhancing the quality of education and the curricula at the University of 
New Mexico (UNM), its branch community colleges, and its graduate centers in accordance 
with the procedures listed in this document.  After review and approval of proposed changes by 
the Faculty Senate Curricula Committee, such changes will be submitted to the Faculty Senate 
for final approval.    
  

 APPLICABILITY 
 
All UNM academic units, including the Health Sciences Center and Branch Community Colleges 
 

Revisions to the remaining sections of this document may be amended with the approval of 
the Faculty Senate Policy and Operations Committee in consultation with the responsible 
Faculty Senate Committee listed in Policy Heading. 
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DEFINITIONS 
 
No specific definitions are required for the Policy Statement. 
 

WHO SHOULD READ THIS POLICY 
 

 Academic chairs, directors, and deans  
 Non-academic managers and directors 
 Vice presidents and other executives 

 

RELATED DOCUMENTS 
 

Regents Policy Manual:  
RPM 5.1 “The Faculty's Role in the University's Academic Mission” 
Faculty Handbook: 
A51: Faculty Constitution 
A61: Academic Council 
A61.3: Senate Graduate and Professional Committee (SGPC) 

“Plan for Assessment of Courses in the UG General Education Core Curriculum Template” 

CONTACTS 
 
Direct any questions about this policy to the UNM Office of the University Secretary. 
 

PROCEDURES  
Note: (Moved from A61.2 Faculty Senate Curricula Committee) 
 
1. Procedures for Adding Courses to the General Education Program 
 
1.1 Documentation Required 
 
Departments wishing to add courses to the UNM General Education Program must submit a 
Form C for each proposed new course. The Form C should be accompanied by the following 
material: 

 Identification of the area into which the course will fit (writing/speaking, math, science, 
social/behavioral sciences, humanities, non-English language, fine arts.) 

 Rationale for adding the course to the General Education Program. 
o Justification for adding the course to the General Education Program. 

 How will this course benefit UNM students? 
 Why does it belong in the UNM Core Curriculum? 

o Impact statement on the effect this addition may have upon other 
departments/courses currently in the General Education Program. 
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o Explanation of how the course meets updated criteria for General Education 
Program courses, including UNM criteria and NM Higher Education Department 
criteria on required essential skills adopted by the FSCC and posted on the 
website of the UNM Registrar (registrar.unm.edu). 

o Current and predicted enrollments for the next three (3) years. 
o Awareness and adoption of UNM General Education Program Assessment posted 

by the Office of Assessment (assessment.unm.edu). 
 Budget/Faculty Load statement. 

o Budget impact statement. 
o Resources (faculty/facilities) that the department has for teaching the course. 
o Memo from Dean or College Curriculum Committee regarding financial support 

for five (5) to ten (10) years. 
 Student learning outcomes and proposed techniques to assess those outcomes through 

class assignments. 
 Documentation of UNM General Education Program criteria met and of NMHED 

Essential Skills met. 
 Complete syllabus and course schedule including time on topics and suggested text. 

1.2 Approvals 

 Approval by department’s college curriculum committee/dean 
 Review by the SGPC 
 Approval by Faculty Senate Curricula Committee 
 Office of the Provost 
 Vote by Faculty Senate 
 HED General Education Program certification form (information provided to UNM 

Associate Registrar for submission to HED and New Mexico Common course number 
(NMCCN) form (information provided to UNM Associate Registrar for submission to 
HED) 

 Office of the Provost will collaborate with the Office of the Registrar in ensuring that 
additions to the UNM General Education Program are appropriately reviewed, recorded, 
and meet the requirements of NM HED. 

1.3 Timeline 

 Departments must submit the Form C to Curriculum Workflow early in the fall semester. 
 Faculty Senate Curriculum Committee must receive proposal by December 1 for the 

opportunity for inclusion in the upcoming course catalog. 

2. Procedures for Deleting Courses from the General Education Program 
2.1. Documentation Required 

Departments wishing to delete courses from the UNM Core Curriculum/General Education 
Program must submit a Form C for each course to be deleted. The Form C should be 
accompanied by the following material: 

 Identification of the area 1-7 into which the course fits. 
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 Rationale for deleting the course from the UNM Core Curriculum/General Education 
Program. 

 Justification for deleting the course. 
 Impact statement on the effect this deletion may have upon other 

departments/courses. 
 Enrollment history for the previous three (3) years. 

 Budget/Faculty Load statement. 
 Budget impact statement. 
 Memo from Dean or College Curriculum Committee regarding support for 

removing this course. 

2.2 Approval Procedures 

 Approval by department’s college curriculum committee/dean 
 Review by the SGPC 
 Approval by Faculty Senate Curricula Committee 
 Office of the Provost 
 Vote by Faculty Senate 
 Collaboration with Office of the Registrar on submission of forms for removing the 

course from the NM HED record of general education program courses at UNM and, if 
relevant, from the NM HED record of CCN courses at UNM. 

 Provost’s Office 
 Provost’s Office will inform Registrar’s office of deletion from the UNM General 

Education Program 

2.3 Timeline 

 Departments must submit the Form C to Curriculum Workflow early in the fall semester. 
 Faculty Senate Curriculum Committee must receive proposal by December 1 for the 

deletion in the upcoming course catalog. 

 

HISTORY 
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January 21, 2021 --  Proposed draft on Curriculum approval policy. 
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